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OPENING STATEMENT

The primary issue in this case is whether the Redgat Consolidated Communications,
Inc. (“Consolidated” or “the Company”), violatedettAct by disciplining four employees, Pat
Hudson, Brenda Weaver, Eric Williamson and MichHdakwell (“the Disciplined Employees”)
for conduct committed during a strike organized @yarging Party IBEW Local 702 (“the
Union”). At the beginning of the hearing, the Abpined that “strikes are supposed to be
intimidating” towards non-striking employees attemg to work. This, however, is not the law,
as the clear Board precedent provides that conthatt would reasonably tend to coerce or
intimidate in the exercise of Section 7 rights ®s$ke protection of the ActSeeClear Pine
Mouldings 268 NLRB 1044, 1046 (1984).

The ALJ applied his erroneous view of permissibleke conduct in finding that
Consolidated’s discipline of the Disciplined Empdeyg violated the Act. Consistent with the
ALJ’s ignoring theClear Pine Mouldingstandard, and despite recent decisions to theamgnt
the ALJ essentially added a violence requiremerthéostriker misconduct standard. He also
focused on how long the misconduct lasted, if theconduct was reported to the police, and
whether the employee who was subject to the misatincbuld have escaped earlier. In each
instance, the ALJ focused on an obligation he petbp created for the employee who was the
subject of the harassment, as opposed to focusmgvlzether the conduct in which the
Disciplined Employees engaged was coercive or idahmg.

The ALJ also ignored the well-established burdeiftish standard in striker misconduct
cases. Although he “assumes” the Company had aeshdelief of striker misconduct, he did
not make such a finding and he did not, as requafest such finding, put the burden of proof on
the General Counsel to show that either the condidatot occur, or was not sufficiently serious

to lose the protection of the Act. Consistent vtk failure to apply the proper burden-shifting



standard, the ALJ held that “any ambiguity as toetmRr’ Hudson’s conduct “was serious
enough to forfeit the protection of the Act shob&resolved against Respondent.” P. 21.

Throughout his decision, the ALJ makes severalirigsl of bias without any factual
support whatsoever regarding Company managemenempibyee witnesses, and one finding
of bias regarding Company witness Conley which f&eth a bias witness standard which would
essentially deem any management employee from amyp@ny, a biased witness. Consistent
with his tendency to disfavor Company witnesses, AhJ failed to consider that despite the
existence of numerous picketers who were potewtiizesses, neither the General Counsel nor
the Union called a single employee witness to supbe Disciplined Employees’ self-serving,
post-hocaccounts.

Finally, the ALJ misconstrued and mischaractertredrecord, including, but not limited
to, finding that Hudson and Weaver were engagegrotected ambulatory picketing (i.e.,
following) when the conduct for which they wereaiined took place while they were driving
in front of Company employees.

For the reasons set forth in its Exceptions andsets forth below, Consolidated
respectfully requests that the Board dismiss then@aint in its entirety. In the alternative,
Consolidated requests that the Board remand thisidledo a neutral ALJ in light of the current
ALJ’s clear bias against any management witnesses.

Il. STATEMENT OF CASE

A. The Union’s Strike

Consolidated is engaged in the communications sesvindustry (Tr. 1211) and
maintains numerous facilities in lllinoisSeeGC-Ex. 18 | 24. Consolidated and the Union did

not reach agreement on a new collective bargaiagrgement prior to the collective bargaining

! Consolidated hereby requests that oral argumetaKkam in this case.



agreement’s expiration, and the parties continuacgdning without an extension of the
collective bargaining agreement. GC-Ex. 18 | 2x B@cember 6, 2012, the Union notified the
Company it would commence a strike on the sameiegenTr. 1211; GC-Ex. 18 § 3. The
Union began picketing on December 7, and picketthak place at several locations, including
the Company’s Rutledge facility (Tr. 38-39, 41)24t16 S. 17th Street, Mattoon, lllinois. GC-
Ex. 18 1 24.

During the strike, the Rutledge facility housed t@Gempany’'s “Command Center,”
which served as the Company’s central point of compation and was the location where the
majority of replacement employees were stationed.1214-15.

B. The Chaotic Strike-Line Conditions

As testified to by Mattoon Chief of Police JeffeByanson (who the General Counsel
called as a witness), at the time he arrived tdRindedge strike line on Monday, December 10:

“I was upset because the road was so congestedAnd my first impression
when | got out there -- and | told you that | waditde upset with the shift
commander because it was very chaotic. | thouwiitit was out of control and
that we needed to get a handle on it. And, adawmid the shift manager these
people have to get out of the roadway. They jasttcstand there. So that was
my first observation. My second observation wasmive were -- when the
vehicles were leaving -- that brought me concerthaolice chief and the safety
issue, was the fact that -- and | know that theyadlowed to do it, but it was so
loud, deafening, and they were getting as clogbdaars as they possibly can ...
Within feet -- a foot, two foot at times, and soimets they were almost touching
it ...l was afraid and | talked to shift managdwout this, what we're going to
have happen here is that [someone is] going taedrixt, get upset . . . and they
are going to hit the gas, and they are going tosamebody over. And | said
we've got to get a handle on this because thatwasern was public safety.”

SeeTr. 539, 549-51see alsalr. 540 (“(T)here was what | consider chaos ingtreet” . . . (a)nd

at that point in time | considered it ridiculous.”)

2 Union representative Brad Beisner admitted upeievang the strike line video filmed by the
security company hired by the Company, Huffmastecusty Crisis Response L.L.C.



In addition, Chief Branson testified that he wasatpbecause some of the Rutledge
strikers were engaging in “little Mickey Mouse gaayieby walking “real slow across the road”
in lines of three. Tr. 541. Chief Branson bel@tkat cars were restricted in leaving the facility
(Tr. 553-54), as people were “getting too closeacs” and “clearly in the roadway.SeeTr.
560-63 (Chief Branson testimony as to Huffmastetewi [R-Ex. 1]). Indeed, the strike
conditions were such that Chief Branson plannegsmbarricades the following day to keep the
strikers out of the road (Tr. 548, 553), and thiécpadepartment “could have made some arrests
that morning.” Tr. 575. Based upon Chief Bransoosbservations, it is not surprising that he
noted that some employees that crossed the pidketvere very upset and crying. Tr. 543-44.

From the beginning of the day, Disciplined Employ&edson was clear in her intention
that she was going to obstruct traffic coming iatal out of the Rutledge facility. Early in the
morning (likely between 7 and 8 a.m. per her remibn), she was accidentally hit by a security
guard who was escorting a vehicle through the pitke as she was in the street. Tr. 821-22;
seeR-Ex. 1 at 9:09:25. Despite this experience, utdtons from the police to picketers not to
block the roadway, as well as specific instructiom$iudson from the Union to maintain a safe
picket, Hudson continued to intentionally obstriraffic and put herself in the way of oncoming
vehicles. SeeR-Ex. 1 at 10:18:26 (where the Police Chief hathtwe her back), 11:30:32, GC-
Ex. 6 (Union instructions); Tr. 541-42, 766-67, 802, 806, 810-11, 825.

C. Huffmaster Meeting And Guidance

On the morning of Sunday, December 9, the Compa&hy & meeting with some of its
replacement workers and Command Center employaekseqmnesentatives from Huffmaster to

discuss certain strike procedureSeeTr. 486. On the same day subsequent to that mggeti

(“Huffmaster”), that strikers were in and obstragtithe driveway at the Rutledge facility. Tr.
144, 149; R-Ex. 1 at 9:25:05, 9:57:52.



Gary Patrem, Senior Director of Control Servicesitsan email to Illinois non-bargaining unit
employees (including Conley, Redfern, Greider amchk) attaching Huffmaster’s strike-line
guidelines. Tr. 180-81; GC-Ex. 21. In his emB#trem indicated: “Report any incidents to the
Command Center at [phone number].” GC-Ex. 20. sTdhrective is consistent with the
responses by the targets of the misconduct. FBEk:. 473, 872-73, 895-96, 988-90, 1059-60.

D. Employees’ Reports Of Striker Misconduct By The Disiplined Employees

During the strike, the Company received written amubal reports of six specific
incidents of strike misconduct relating to the pdined Employees. There were three incidents
relating to Hudson and Weaver (the Conley/Diggsdiet, the Rankin incident and the Greider
incident), two incidents relating to Williamson €thRedfern incident and the Williamson
incident) and one incident relating to Maxwell (fRleod/Fetchak incidenf).See, e.g.R-Ex. 9;

Tr. 206-208, 283-85, 329, 358, 384-85, 395, 428421-33, 474-75, 872, 894-95, 902, 992-94,
1024-25, 1069, 1220-23, 1255.

As testified by Ryan Whitlock, Consolidated’'s Senirector of Labor Relations who
oversaw the Company’s response to the strike (79, B80), the first step in the Company’s
plan for investigating and addressing any strike-lmisconduct was for anyone involved in an
incident to call the Command Center. Tr. 1216eyitvere then to fill out a Huffmaster incident
report and a CCI incident repotiid. After the Company, with Huffmaster’s assistargathered
documentation, Whitlock was to review the documemmaafter the strike and address any
misconduct that took place with Steve Shirar, SeMxe President. Tr. 1216-17. At the

conclusion of the strike, the department directassre responsible for investigating and

% None of the Disciplined Employees are Union offi;estewards, held any Union position or
were on the negotiating team (Tr. 154), and no eawé exists that the Company took any
adverse action against a Union leader, negotideagn member, or any of the many striking
employees for engaging in the strike.



providing the information to Whitlock. Tr. 1219As set forth at the hearing, the Company
followed this process in addressing the disciplifie. 1227-31.

E. The Disciplined Employees Refused To Respond To Ti@ompany's Request
For Their Side Of The Story As To Alleged Miscondut

The strike was concluded on the first full shift Décember 12, and the employees
returned to work on December 13. Joint Stipulai(@C-Ex. 18) 1 4; Tr. 49. Upon reviewing
the information in the Company’s possession ashw® Disciplined Employees’ misconduct,
including the Huffmaster incident reports, Whitlogkd Shirar made the decision to suspend the
employees prior to their return to work, and wiile Company’s investigation was pending. Tr.
1219-22. They also decided that the Company wbald a meeting with each employee and
their Union representative to get the employeesle'®f the story.” Id. After consulting with
legal counsel, the Company prepared a script ®agpropriate Operational head to read during
the meeting. Tr. 1223-24. Each of the scriptdushed instructions to ask each employee to
explain their actions. GC-Ex. 12(c) (Maxwell), ¢B(Williamson), 17 (Hudson), 24 (Weaver).

The Company operations heads opened each investigaeeting by reading from the
prepared script. Tr. 348-49, 351, 1225, 1284-&Mion representative Beisner was present
during the meetings and admitted that Maxwell wsised to give his side of the story at this
meeting. Tr. 156. Moreover, despite Beisner'snclthat the Company did not ask Williamson
for his side of the story (Tr. 99-100, 161-62), Naihson admitted being asked to give his side
of the story, but that he was “advised not to” aaything. Tr. 725. Also, Beisner’s notes from

these meetings and testimony indicate that as tsétuand Weaver:

* Unlike Williamson and Maxwell, Weaver and Hudsad dot testify that the Company asked
them for their side at the investigatory meeting. G41-42, 796. However, if the meeting was
just to suspend the employees, these suspensiatg ltave been administered in writing the
night before. In fact, the Company sent the Uraomotice the night before notifying it of the
meeting. Tr. 49; GC-Ex. 11. In the face of th@emce presented against them, the Union had



With regard to Hudson'’s investigatory meeting, @wmpany provided information about
the three specific incidentsSeeR-Ex. 12. Specifically, the Company informed theion and
Hudson that she was accused of harassing, intimgdaind following Company employees in
their Company vehicles and personal vehicles. For the Conley/Diggs incident, the Company
provided Conley’s and Diggs’ name, a date and tohé12/10 9:30 am” and a location of
“E.Bound on HWY 16 Between Mattoon & Charlestonlt. For the Rankin incident, the
Company provided Rankin’s name and a date andafiti&2/10 11:35 am.”ld. For the Greider
incident, the Company provided Greider's name addta and time of “12/10 10:05 amld.

With regard to Weaver’s investigatory meeting, whimmediately followed Hudson'’s
investigatory meeting, the Company told the Uniod &Veaver that the Company had multiple
reports of Weaver engaging in threatening behaanak acting in concert with Hudson on three
occasions in a separate vehicle (Weaver’s vehidREX. 12. Beisner’s notes indicate that the
Union was once again told that Conley and Diggsewarolved in an incident at 9:30 am,
Greider was involved in an incident at 10:05, arhi@n was involved in an incident at 11:35.
Id. Beisner's notes also refer to the notes from ldods investigatory meeting, which as
previously noted provide more specific details, Cenley/Diggs incident occurring on 12/10
9:30 am” and a location of “E.Bound on HWY 16 BetneMattoon & Charleston.”ld. The
Company further informed the Union and Weaver tbahsolidated employee Jonell Rich and
two others witnessed certain events. Tr. 92, 161.

Despite being given detailed information and be&s§fed to provide their side of the
story, Hudson, Weaver and Williamson refused to sdoduring their meetings. Weaver

“smirked” during her meeting, Hudson said nothimgl &shook her head” during her meeting,

no defense for Weaver and merely asked for Hud$aihei Company had ever heard of
“ambulatory picketing.” GC-Ex. 23; R-Ex. 12; Tr284-85.



and Williamson said he “was advised not to respam! “chose not to say anything” during his
meeting. Tr. 725, 1284-87; GC-Ex. Z%e alsolr. 348-49. Regardless of the advice or why
Hudson, Weaver and Williamson refused to give thiie of the story, there is no question they
and the Union did not provide a side of the stofy. 156, 158-59, 161-62, 348-51, 725, 1227-
28, 1284-87; R-Ex. 12, GC-Ex. 23. At the conclasid the meetings, the Company suspended
the employees pending investigation of the allegeti SeeGC-Ex. 23; R-Ex. 12.
F. Despite The Disciplined Employees’ Refusal To Prode A Response To The
Incident Reports And Defenses To Their Conduct, TheCompany Took

Additional Steps To Confirm Its Investigation Prior To Issuing Discipline To
The Disciplined Employees

Significantly, Hudson, Weaver and Williamson didt mespond to the allegations, give
their version of the facts, or present a defensmvd®En the suspension meetings and the
discipline meetings, and essentially for the neghtemonths until the time of the hearing before
the ALJ. The first time that Whitlock (the Comp&nynterface with the Union) learned the
positions of Hudson and Weaver as to any of thelemts was at their unemployment insurance
hearings, which took place on March 15, 2013, ntba& three months following the incidents’
occurrence. Tr. 1242-44. The first time Whitldelarned of Williamson’s explanation of his
conduct was after the commencement of the heamidgigust. Tr. 1243.

As noted by Whitlock, after he and Shirar (Tr. 39231), were told that Hudson,
Weaver and Williamson failed to provide a defenge {226-29), “we really didn’t have a lot to
follow up on” to counter the incident reports arn tdiscussions with witnesses. Tr. 1230.
Nevertheless, before making a final decision reggrédudson and Weaver, the Company took
additional steps, including following up on the bmis comment referencing ambulatory

picketing as to the Conley/Diggs incident by segKguidance from legal counselld.



The Company continued to hear nothing from the bnidudson, Weaver or Williamson
as to their explanations for the condu&eeTr. 1242-44. On December 17, the Company met
with Hudson, Weaver, Maxwell and their Union regmstives and administered discipline,
terminating Hudson and Weaver for engaging in cohdlat created a public safety risk and
confirming its suspension of Maxwell for two days impeding the progress of replacement
workers and threatening them. Tr. 80, 104, 122B4136; GC-Ex. 12(a), GC-Ex. 14, GC-EXx.
15. On December 18, the Company met with Williamsod his Union representatives and
confirmed its suspension for two days for engagmgoercive and intimidating behavior for the
purpose of intimidating employees from coming takvoTr. 102, 1232; GC-Ex. 13(a).

G. The Testimony As To The Disciplined Employees’ Conttt

At the hearing held from August 19-23 and Septenilier2013, the Company presented
eight witnesses, including five non-management eygds, that testified to the specific
incidents at issue. Despite the existence of opfmential witnesses who allegedly would
support their stories, the General Counsel and rJpicesented no witnesses other than the
Disciplined Employees in support of their claimattthe incidents did not occur.

As to each incident, the following testimony wasganted:

Hudson's And Weaver’s Blockading Of Conley And Digi®n Public Highway 16

As admitted by Hudson, the Conley/Diggs inciderduwred on a public highway, Route
(Highway) 16, approximately three miles from thetlRdge facility and the corporate office they
allegedly intended to picket. Tr. 769-76. The d=eit occurred while they were driving in the
opposite direction from that officdd. Union representative Beisner confirmed that tioedient
did not occur near a picket line. Tr. 153-54.

As set forth in Conley’s testimony, as he was digvemployee Larry Diggs and himself

to a commercial site in a Company truck, he heamkimg and observed that a car driven by



Weaver had proceeded into the left lane beside Him.861-64 Weaver then passed Conley
and moved into the right lane in front of him. B864. Next, Hudson came into the left lane,
passed Conley, “proceeded parallel” to Weaver, tAeg both immediately slowed dowrid.
Hudson and Weaver continued to drive parallel tthesther for some time, and although Conley
went into the left lane and attempted to pass thémadson did not move from the left lane, and
he returned to the right lane behind Weaver. ©b6-86. Conley testified that at this time: “It
became obvious to me when [Hudson] passed me,dhd motion started, both cars made
a very obvious slow down in traffic. That's whestarted feeling trapped. When | came
into the left lane to pass and was not allowed ttohat slower speed, | was feeling very
harassed at that point. It was obvious what wapéaing.” Tr. 909-10.

At that point, cars began coming up behind in tbe of traffic, and Hudson pulled over
into the right-hand lane to allow cars to pass. 866. As other cars behind began to pass,
Conley also proceeded into the left lane to passab he got up to Weaver, Hudson “cut [him]
off and slowed down again,” forcing Conley to slawwn and get back into the right lane
behind Weaver, who also had slowed down. Tr. 866\hen asked if he believed that Hudson
intentionally cut him off, Conley responded that“absolutely” believed it was intentional. Tr.

866; see alsoConley cross-examination testimony, Tr. 914 (“Iswa the left lane. [Hudson]

® Weaver claimed she pulled beside Conley priorassing him to ascertain the identity of the
driver to determine if he had the credentials, sasha CDL, to drive that truck. Tr. 628.
However, the truck Conley drove was a simple stahgack-up, obviously not requiring a
commercial driver’s license, and Weaver admitteciass-examination that she was not aware
of any such requirement for driving the pick-upckConley drove. Tr. 656-57, 862. Moreover,
when asked how long she drove alongside ConleyVé#fedaimed that it lasted the time it takes
to snap her fingers twice. Tr. 696-97. But, wigeiestioned how she could have driven beside
Conley for such a short period of time consistetth wer testimony of having made eye contact
with and pulling ahead of him all the while goirgetspeed limit, Weaver admitted that it could
not have been this short of a period of timd. Weaver’s claim of driving beside Conley for
such a short period of time is even more implaesgiven her testimony that three or four cars
had come up behind her to pass during the timehiolwshe was beside to Conley. Tr. 657
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was in the right lane. [Hudson] swerved back onfrof me in the left lane.”), 915 (“I knew
what [Hudson] was doing . . . [Hudson] was tryingstock me in on the pass?).

In an attempt to get away from Hudson and Weavenl€y turned off to the right onto
1200 East, and proceeded by an indirect route sodbstination, rather than remaining on
Highway 16. Tr. 867-68see alsaJT-Ex. 9; R-Ex. 6; Tr. 958. Conley used this fiedt route
because he felt “very harassed” and was “tryingvimd conflict.” SeeTr. 868-70.

Diggs, an employee from Texas, corroborated Coslagcount by testifying that both
Weaver and Hudson “slowed down at a fairly fastepand drove parallel to each other “to
block us from going at the normal speed that weewvigying to travel at.” SeeTr. 954-58. |If
Conley had not been paying attention, Diggs beseare accident would have occurred. Tr. 962.
Weaver's and Hudson’s testimony Diggs’s testimoay,each admitted to being a mere car
length ahead of Conley while driving approximatBly miles per hour. Tr. 615, 657-59, 662,
851;see alsoTr. 583-84’

Hudson and Weaver attempted to deny that they edgagy dangerous conduct not
related to striker activity by claiming that themcounter with Conley and Diggs was ambulatory
picketing. Tr. 592-93, 610-11, 656, 767, 784, 8283-34. However, Hudson and Weaver
admit they were both in front of Conley and Diggs ldighway 16 (Tr. 614-15, 657-58, 661,

778-780, 851), and the ALJ found that they weré&oamt of Conley and Diggs. P. 19. Indeed,

® While Hudson claimed on multiple occasions tha phlled in between Weaver and Conley

prior to Conley turning off (Tr. 780, 782, 833, §38Veaver did_not testify that Hudson ever

pulled between them, and in fact, her testimonycates that Hudson was either beside Conley
or just next to Weaver in the left lane at the ti@enley pulled off. Tr. 616, 659-61.

’ Although Diggs was not aware of the speed limiegithat he had been to Mattoon twice in his
life, he testified that Hudson and Weaver “werevéteng much slower than everyone else was
traveling prior to them pulling in front of us.”r1954, 965.
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the ALJ discredited Hudson’'s and Weaver’s claimat tGonley never was in the left lane
attempting to pass Hudson and that Hudson did lnckinim. Tr. 617, 850.

Despite their claim that they were engaged in aatbuy picketing, when Conley turned
off Highway 16, neither Hudson, nor Weaver, follav@onley to the corporate jobsite. Tr. 663,
668, 78-81, 839. Purportedly, once Conley pullfdbmth Hudson (in her car) and Weaver (in
her car), without communication between them, diamdously decided their “ambulatory”
picketing was over, and returned back the way taaye. Tr. 663, 765, 774, 834-35, 839.

Hudson’s and Weaver's Blocking And Swerving Of RankWhile Leaving Picket Line

Rankin testified that as he was leaving the Ruiggigmises in his car on the morning of
December 10, he approached the strike line anded/dir the Huffmaster security guard. Tr.
454-56. Rankin saw Hudson’s car on the grass, lwivias stationary, but went into motion as
Rankin signaled to the guard. Tr. 465-86¢ alsolr. 456. As Rankin left the facility and was
attempting to drive down the road, Hudson’s car inufront of him, and she “stop[ped] the
brakes, move[d], stop[ped] the brakes” so that fzes wontinually moving at a slow speed
controlled by Hudson. Tr. 466. Shortly thereafeefour-wheel drive truck going southbound
(in the opposite direction of Hudson and Rankinprapched Rankin. Tr. 466-63ee also Tr
622, 790, 842. After getting past the truck, Rankioping to “get out of this situation,”
considered taking the first left into Pilson’s adkealership but could not do so because a car was
coming out of its parking lot. Tr. 467. At thadipt, Rankin “tried to speed up and go around”
Hudson, but she swerved over into the left lang. 468. Rankin returned to his lane and
eventually passed her after putting his truck urfavheel drive and “[taking] to the ditch to get

around her,” but not without Hudson again attengptim block him from passing by swerving
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into the left-hand lane. Tr. 468, 470%1.During this time, Rankin felt vulnerable and
threatened. Tr. 474-75; GC-Ex. 13.

While Hudson admitted to driving in front of Ranlantside of the Rutledge facility (also
confirmed by the Huffmaster video), Hudson tedllifieat she did not swerve and did not try to
prevent Rankin from passing, instead claiming fRankin initiated the incident by pulling out
behind her. Tr. 789, 849; R-Ex. 1 at 11:36*18Veaver testified that she was a passenger in
Hudson’s car, and her testimony indicated thatdtienothing to prevent either the stop and go
driving, or the swerving in front of Rankin to addiim from passing Hudson. Tr. 620.

Three independent, non-management witnesses, ingliRich (who Hudson is friends
with and attended her wedding), corroborated Raskatcount that Hudson impeded his
progress and swerved to keep him from passing wieleing the incident from the Rutledge
building. Tr. 137, 1022, 1027-28 1114, 1116-12-23, 1125, 1171, 1173-74. Rich testified
that Hudson was in front of Rankin as he pulledafuthe Rutledge facility going north on 17th
Street. Tr. 1122-23, 1125. Hudson and Rankin elneery slowly, “brakes on, stopping and
going.” Tr. 1122-24see alsolr. 1165 (“My recollection is that Pat was drivispw to keep
Kurt from going north on 17th Street. That's myiropn.”). When Rankin attempted to get
around Hudson, he “swerved to the left and kindyaff his tires off down in the grass.” Tr.
1123-24. At the same time, Hudson “pullled] to tb# to keep — | assume to keep him from
going around her.”ld. Rich also testified that she saw Hudson come tonaptete stop during
the time that she was “stopping and going” in froftRankin and that Hudson completely

stopped at the point that Rankin was trying toagetind her. Tr. 1134.

8 In response to the ALJ's inquiry, Rankin testifiaat both entrances to Pilson’s car dealership
were blocked and therefore were not viable exits.481-82; JT-Ex. 7(a).
® Hudson admitted that she could have pulled ovésttRankin drive by. Tr. 846-47.
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Bernice Dasenbrock, who saw the incident from leskdbn the second floor, confirmed
that Hudson swerved in front of Rankin. Tr. 1154-3T-Ex. 7(d)° Dasenbrock further
testified that Hudson stopped in the roadway aatl $he swerved in front of him in an attempt
to stop him from passing. Tr. 1179-81, 1183, 1K¥@®also JT-Ex. 7(d). Hudson’s actions were
egregious enough for Dasenbrock to exclaim, “whathell is she doing” in the presence of co-
workers while viewing the incident. Tr. 1183-8fhdeed, Dasenbrock characterized Hudson’s
actions as a “dare game” — “It's just like if somép wants to just tease you a little bit and
they're like, okay, | dare you, and | dare you toven” Tr. 1198.

Tara Walters, the third non-management employee wdw the incident from the
building, confirms Rankin’s account of the incidemiccording to her testimony, Hudson was
driving “very, very slow” in front of Rankin. Trl027-28;see alsol'r. 1032. When Rankin tried
to get around Hudson, she “pulled over in fronhiofi so he couldn’t pass.” Tr. 1028.

Other than her and Weaver's self-serving testimddydson failed to produce any
evidence contradicting the accounts of Rankin, Ristalters and Dasenbrock. The General
Counsel didhot call Janece Neunaber, a fellow striker who botldsdéun and Weaver claimed at
the hearing was a passenger in Hudson’s vehiclegalath Weaver during the incident. Tr.
620, 786-892 Although the General Counsel raised the possitifiat people were in front of

Hudson and that could have been her reason forggslow and stopping, witnesses to the

91n view of the fact that every time a vehicle mtpted to exit the Rutledge facility, the picket
line’s volume would significantly increasegeR-Ex. 1), it is not surprising that some people
from the second floor would look out “to sedat was going on.”

1 Although the record is unclear as to how long Ramkin incident took, Rankin testified that
the incident took five to eight minutes from thndi that he approached the strike line until he
“got free” and “felt safe” after passing Hudson.r. #72-73, 478. Hudson testified that the
incident lasted a “few minutes.” Tr. 793. In eithcase, it was long enough to catch the
attention of three unbiased witnesses.

12 Although Neunaber appears as “new neighbor” is fiurtion of the testimony, it is spelled
correctly in Weaver’s testimony as well as lateHudson'’s testimony. Tr. 620, 670-71, 839.
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incident testified that they saw no one in frontHddson. Tr. 484, 1166, 1181-83. Even
Hudson testified that there was no one in frorttet Tr. 842-43.

Hudson’'s And Weaver’s Blocking And Trapping Of Gaer As She Crossed The Picket Line

According to Greider’s testimony, as she pulled ofuthe Rutledge driveway onto 17th
Street on the morning of December 10 to go to aguerl appointment, Hudson pulled in front of
her and Weaver pulled in behind her; they thenmdpcausing her to be blocked in. Tr. 1053-
5512 During this time, Greider believes that Hudsotofped and started and stopped and
started” about five to six times. Tr. 1056-57, 907Eventually, Greider was able to pull into
Pilson’s parking lot (on the other side of the strand north of the Rutledge facilityeeJT-EX.

7)) to escape the harassing blockade. Tr. 1888;alsolr. 1092 (ALJ’s remark that “(i)t's
pretty clear her feeling is that it was done tcakarher}?

Hudson and Weaver claimed to not remember the entidTr. 601-02, 768), although
they both testified at that time that they hade@pproved plan to meet at a location with which
they were both familiar. Tr. 608-09, 650, 769-829. Moreover, the Company told Hudson
and Weaver on December 13 that they blocked Greidddecember 10 at 10:05 a.m. Tr. 88,
92, 155, 349-350, 818-19, 1284-86; R-Ex. 12; GCXX.They were also shown a video several
months before their testimony showing that Hudsavel very slowly and applied her breaks in
front of Greider, while Weaver drove behind Grejdeho was clearly identified by her license

plate, “SDG.” Tr. 601-03, 768, 1056-57; R-Ex. 116t03:41'°

13 As with Rankin’s testimony, Greider testified thémdson was “waiting” and then pulled out
ahead of her as she exited the parking lot. T351%).

4 The uncontroverted evidence is that Greider hagmbad any unpleasant interaction with
Hudson prior to the incident. Tr. 1085-86.

15 Again, as with the Rankin incident, the Generali@®| raised the specter that someone may
have been in front of Hudson. Greider and Richified, however, that they did not see
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Additionally, Hudson’s culpability is confirmed kudson’s friend Rich, who viewed
the incident from the second floor of the Rutledgelding. Tr. 1116-18. Rich confirmed
Greider’s testimony that as she was pulling uph® éxit, Hudson pulled in front of her and
drove very slow (i.e. “barely moving” in front ofr&der). Tr. 1118-20. Within minutes of
viewing the incident, Rich discussed the issue wiifworkers and sent a text to Greider saying,
“l just saw what Pat Hudson did to you. | can'tidee she did that.” Tr. 1121-22, 1165te
alsoTr. 1059 (Greider testimony?.

Williamson'’s Striking Of Redfern’s Car Mirror As Sh Crossed The Picket Line

Redfern, a non-supervisory employee (Tr. 137, 98@3tified that she was driving
through the picket line about one to two miles lp@ur as she turned out of the Rutledge facility
on the evening of December 10. Tr. 981-83, 98édf&n heard a loud “smack,” despite having
the radio turned up “loud enough where [she] cotlda distracted by the picketers.” Tr. 987-
88. Redfern stopped the car and engaged Williamatbio she believed had knocked in her
mirror}” Tr. 987, 1007, 1015-16. Redfern was told to keeping by a Huffmaster security
guard, and she did so. Tr. 988. When she weiat ¢@as station following the incident, she
noticed that the mirror was still folded in. Tro®91. Redfern testified her passenger-side
mirror had never folded in before, and after comithgca pressure test on the mirror in

preparation for the hearing, she was certain tiantirror would only fold in with application of

anything in front of Hudson during the incident (091, 1120-21, 1166), and the General
Counsel produced any evidence to support this yaatgdpost-hodgustification.

8 Dasenbrock testified she saw Greider pull throBdéon’s parking lot but did not see Greider
leave the Rutledge facility or anything prior ta pailling through the parking lot. Tr. 1184.

17 Redfern’s reaction demonstrates her steadfasefbeiat Williamson intentionally hit her
mirror, as it is highly unlikely that Redfern othaese would engage Williamson, who by his own
description is 6 foot 2 in shoes and weighs 245deu Tr. 719, 987, 1007, 1015-16.
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considerable force, and not fold in if it came istintact with a whistle. Tr. 990-92, 1013. The
incident caused Redfern to be “very scared.” 98-94.

Williamson admitted that as Redfern was pulling, Sutmade sure she seen my sign and
| tried to yell ‘'scab.” Tr. 717. Williamson claied that Redfern’s passenger-side mirror
“grazed” the whistle hanging on his chest (a steshdaach’s whistle used for basketball games),
causing the mirror to pop in. Tr. 717, 740-31 240- Williamson initially claimed that
Redfern’s vehicle was not in the roadway/drivewdyew she “hit him.” Tr. 732. However, on
cross-examination, Williamson admitted that upoview of the Huffmaster video, Redfern’s
vehicle was squarely in the driveway as it exitad #ollowed the same pattern and path as the
cars before it. Tr. 737-4@ee alsdR-Ex. 1 at 5:08:07; Tr. 741 (ALJ’s remark thateaddoes
not show any evidence of Redfern’s vehicle goingside of driveway). Moreover, while
Williamson claimed on direct-examination that Redf mirror “flexed in and flexed out,” on
cross-examination Williamson stated that he issooé if it popped back into place. Tr. 731.

Williamson’s own evidence indicates that he intemilly approached Redfern’s vehicle
as she pulled out of the parking logeeTr. 717, 748-50; R-Ex. 5. As he approached the car
either his hand, body or whistle hit the mirror &mdcked it in. Tr. 717, 719, 730-31, 987.

Williamson getting too close to a vehicle was cst@sit with his actions all daySee,
e.g, R-Ex. 1 at 9:14:17, 10:01:17, 10:06:27, 1044211 15:30, 2:20:48, 2:56:25. Chief Branson
testified that he observed Williamson “getting &se as he possibly could” to vehicles, and that
Williamson only was begrudgingly compliant with tGaief's request to “back off.” Tr. 565-66.

Williamson’s Obscene Gesture At Walters After Sh€sed The Picket Line

18 As Redfern testified, the mirror did not pop baakd Jenny Belleau, an employee who drove
behind Redfern during the incident, confirmed wisbe met Redfern at a gas station following
the incident that the mirror was still folded ihthle way. Tr. 989-991, 1020-21.
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Walters testified that on the morning of Decembgr ds she was alone in the Rutledge
parking lot having just crossed the picket linelllfnson yelled “scab” at her and grabbed and
lifted up his crotch “as a mean, hateful gesturdr. 1023-24, 1047-48. Williamson looked
towards her and grabbed his crotch. Tr. 1023\®4hile Williamson admitted to seeing Walters
in the Rutledge parking lot that morning, he idiyjieclaimed on direct-examination that all he
did was yell “scab” at her and that he “did notasfiything more than that.” Tr. 712-1:e also
Tr. 714. Later, Williamson back-tracked by notimglout that he may have “adjusted himself”
(Tr. 715-16), and he admitted that Walters wadHat direction.” Tr. 714-15.

Maxwell’'s Obstruction Of Replacement Workers Floathd Fetchak

Frank Fetchak, a non-supervisory employee who laed works in Pennsylvania (Tr.
926-27) testified that on December 8, the vehinlevhich he was a passenger and driven by
Leon Flood, another non-supervisory emploYesas impeded by Maxwell as they attempted to
leave the Company’s Taylorville Garage facilitys they were going to work and attempting to
exit the Company’s Taylorville Garage driveway hbyning onto a public road, their vehicle was
obstructed by Maxwell, who was part of a pickeelinTr. 929-33, 952. As the strikers yelled
and obstructed Flood's view as he attempted to, tidaxwell walked abnormally slowly
“between the headlights” and intentionally placegaat of his arm on the vehicle’s front hood.
Tr. 932-33, 952-5%° Flood, the driver, was forced to stop the vehéaid slowly inch forward a

couple of inches and stop again (on multiple ocsasi until Maxwell left the front of the van.

19 No competent evidence supports the General Coarasdertion that Flood was a supervisor
or agent of Consolidated under the Act. GC-Ex) &(d[ 4. Moreover, Consolidated denied this
allegation, and although it stipulated to the suery status and/or agency status of 14
managers, it did not stipulate to Flood being aesupor. GC-Ex. 1(i) at 1 4, Joint Stipulations
(GC-Ex. 18) at 1 23.

20 During the hearing, Fetchak could not recall wheut of his arm that Maxwell placed on the
vehicle’s hood. Tr. 942. Regardless, Fetchakifiesstthat he believed Maxwell made
intentional contact with the vehicle in an effartimpede its progress. Tr. 953.
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SeeTr. 931, 938-39, 953. After Maxwell left the froot the van, he went over to the vehicle’s
driver side, and while standing near the drivertge anirror, gave Flood the middle finger and
yelled at Flood, “Fuck you, Scab.” Tr. 934. Affébod exited the driveway (in an appropriate
manner according to Fetchak) he drove down the aiadit half a mile and pulled the vehicle
off the road in order to calm down and to collgstit thoughts. Tr. 934. Fetchak’s testimony
materially corroborates Flood’s written account e Huffmaster Incident Report, which
Fetchak signed and testified that he agreed toyedk as Flood’s written email account to
Company manager Gary Patrem, which Fetchak wasdam. Tr. 936; R-Ex. 8, 11.

Maxwell admitted that he walked in front of anotl@mpany vehicle that morning and
that he was walking back and forth in the drivewden Flood and Fetchak approached in the
van. Tr. 504, 511-12. Maxwell claimed that Fleogan “took off like a bat out of hell” out of
the Company’s garage and then hit him twice. 9@-801. Maxwell admitted to not reporting
the incident to the police or going to the doctord he did not testify to even telling Flood and
Fetchak that he hit him; instead, he stayed orsthiee line for another six to seven hours after
allegedly being hit twice. Tr. 501, 505, 514, 52AB-

At least six people withessed the incident: 1) Mabk— a bargaining unit and suspended
employee who testified and claimed he got hit g/ tiluck crossing the Taylorville picket line;
2) Flood, the non-supervisor driver; 3) Fetchale, tlon-supervisor passenger; 4) Warren Evans,
a Union officer who was at the Taylorville pickétd at the time of the incideft 5) Anthony
Adkins, a fellow picketer that Maxwell claimed alseas hit by Flood at the same time; 6)
Derrick Conley, another picketer picketing near Meahi; and 7) other bargaining unit

employees (Brandon Finney, Nick Evans and Brad &irkvho were on the picket line that

2l Indeed, Evans participated in Maxwell’s disciptipaecisions on behalf of Maxwell and the
Union. Tr. 74, 82; R-Ex. 8, 11, 12, GC-Ex. 23.
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morning. Tr. 495-96, 499-500, 502-03, 511, 515-The General Counsel, however, failed to
call a single witness other than Maxwell.

[l QUESTIONS INVOLVED

The primary legal questions implicated by theseeptons are, based upon the errors
enunciated in Consolidated’s exceptions and afogétin the legal argument section below:
1) Did the ALJ err in finding that the Company watdd the Act by discharging Pat Hudson?
(Exceptions 1-17, 19-25, 28-29, 31, 33-36, 38-71888, 88-116, 118-134, 136, 169-176.)
2) Did the ALJ err in finding that the Company wtgd the Act by discharging Brenda Weaver?
(Exceptions 1-17, 19-25, 28-29, 31-33, 35-36, 3883085, 87-90, 92-136, 169-176.)
3) Did the ALJ err in finding that the Company atdd the Act by suspending Eric Williamson
for two days? (Exceptions 1-5, 7, 9, 11, 13-21,347 35-36, 154-176.)
4) Did the ALJ err in finding that the Company atdd the Act by suspending Michael Maxwell
for two days? (Exceptions 1-5, 7, 9, 13-14, 21,326 35-37, 137-153, 172, 175.)
V. LEGAL ARGUMENT

A. The ALJ Failed To Properly Apply The Established Stiker Misconduct
Standard

In striker misconduct cases, although the burdegoarig forward with evidence shifts,
the General Counsel has the overall burden of pgodiscrimination. Avery Heights 343
NLRB 1301, 1302 (2004). Initially, the General @sal must show that the employee in
guestion was a striker and the employer took adgainst the employee for conduct related to
the strike. Id. If the General Counsel makes this showing, theldmu shifts to the employer to
show that it honestly believed that the dischargegbloyees engaged in strike misconduct of a

serious nature. Universal Truss 348 NLRB 733, 734 (2006)Avery Heights343 NLRB at

20



1302% If the employer proves an “honest belief,” thedem shifts back to the General Counsel
to establish that the employee did not in fact gega the alleged misconduct or that the
conduct was not serious enough for the employefrfeit protection of the Act. Universal
Truss 348 NLRB at 734Avery Heights343 NLRB at 130Zciting Detroit Newspapers340
NLRB at 1024;Siemens Energy & Automation, In828 NLRB 1175 (1999)). As to the latter,
“(t)he ultimate issue is whether the conduct in sfie® would reasonably tend to coerce or
intimidate employees in the exercise of Sectionghts, including the right to refrain from
striking.” Universal Truss 348 NLRB at 735djting Clear Pine Mouldingsinc., 268 NLRB
1044, 1046 (1984gnfd, 765 F.2d 148 (9th Cir. 198%)ert. deniedd74 U.S. 1105 (1986)).

1. The ALJ Erred In Analyzing The Conduct of Weaver AnHudson In
Blockading Conley And Diggs On Highway 16 As Strikikelated Conduct

Hudson and Weaver's conduct directed towards Comleg Diggs took place on
Highway 16, miles from the nearest picket line.. I53-14, 769-76. Conley and Diggs were
going to a worksite.SeeTr. 863-67, 954-58. Conley was driving when Weaapproached
them in the passing lane. Tr. 863-64. She datmegside Conley, honked her horn, and moved
in front of Conley in the right lane. Tr. 864-65ludson then approached Conley in her vehicle
and paralleled Weaver, with both vehicles slowing.. 865. Conley moved to the left-hand
lane, behind Hudson, in an attempt to pass. T3-@% Hudson would not move over to let
Conley pass, and as Conley moved back into the lagie behind Weaver, traffic began to pile
up behind them. Tr. 866. Hudson pulled to thetrlghe to allow the backed up traffic to
proceed. Id. As traffic proceeded around Conley in the leftidhdane, Conley attempted to pass
with that group.ld. As Conley was attempting to pass Weaver, Hudsbmdront of Conley in

order to keep from passingld. Feeling harassed, Conley turned off of the maiadrand

22 As the Charging Party conceded it its post-heabirgf, “(2)n employer’s honest belief does
not require it to prove the employee engaged ircomduct.” CP Brief at P. 27.
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proceeded to the jobsite by an alternative roufg. 867-68. Hudson and Weaver were
terminated for engaging in harassing conduct tos/&uanley and Diggs that created a safety risk
for employees and the public. Tr. 1231.

If it is established that this conduct is not rethto strike activity, the striker misconduct
analysis is inapplicable, and the NLRB and the Ak¥e no jurisdiction to review the action
further absent a showing of unlawful motivatiin.See, e.g.Neptco, Inc. 346 NLRB 18, 21
(2005) (“Absent a showing of anti-union motivatican employer may discharge an employee
for a good reason, a bad reason, or no reason aitlhdut running afoul of the labor laws.”)
(quoting Midwest Regional Joint Board v. NLRE54 F.2d 434, 440 (D.C. Cir. 1977)uker
Constr, 335 NLRB 1072, 1073 (2001) (upholding terminatioh employee even where
employer acted hastily on mistaken belief wheredoeh not protected)c(ting Manimark Corp.

v. NLRB 7 F.3d 547, 552 (6th Cir. 1993) (employer maykigsge employee for any reason,
whether or not it is just, as long as it is notgootected activity).

The ALJ erred in finding that the conduct of Hudsowl Weaver as to the Conley/Diggs
incident was strike-related, and in analyzing tleenpany’s disciplinary action under the striker
misconduct standard. P. 19. Here, it is uncoateshe Conley/Diggs incident occurred
approximately three miles from the Rutledge fagind the corporate office they allegedly
intended to picket. Tr. 769-76. Union represawtaBeisner confirmed that the Conley/Diggs

incident did not occur near a picket line. Tr. BB

23 While the Complaint asserts that Consolidated iglised the employees because they
engaged in the strikeg., because of anti-union animus, the General Couhidalot adduce any
evidence supporting the allegation. Indeed, tiseigined employees are not Union officers or
stewards, held any position with the Union or werethe negotiating team (Tr. 154) and no
evidence exists that the Company took any adverBenaagainst a Union leader, negotiating
team member, or any of the many striking employeesimply engaging in the strike.
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The ALJ, however, found that Hudson and Weaver wemngaged in ambulatory
picketing, and therefore, engaged in strike agtiviP. 18-19. The ALJ based this finding on
Hudson’s and Weaver’s testimony that they folloviamhley in order to determine whether he
was going to perform bargaining unit work at a caereral site so that the Union could decide
whether to picket that worksite (i.e., ambulatoigkpting). P. 1%* The ALJ made this finding
despite Hudson and Weaver both admitting, and th#sfown finding, that the conduct at issue

occurred while they were in front of Conley and @sgon Highway 16. P. 9, 10, 19; Tr. 614-15,

657-58, 661, 778-780, 851.

The ALJ’s conclusion is illogical, ignores the reg@nd is contrary to the law. Hudson’s
and Weaver's conduct only could constitute prowkctenbulatory picketing if they were
following Conley as he was going to a corporateaimn. See, e.g.Nations Rent, In¢.342
NLRB 179, 188 (2004) (“Ambulatory picketing was @lsonducted by two full-time staff
organizers whdollowed Respondent’s trucks from the facility to jobsit¢gémphasis added).
Indeed, when Conley turned off Highway 16, neitHadson nor Weaver followed Conley to the
corporate site. Tr. 663, 839. Purportedly, onoal€y pulled off, both Hudson (in her car) and
Weaver (in her car), without communication betwdbam, simultaneously decided their
“ambulatory picketing” was over, and returned bdekway they came without ever determining
to which jobsite he was going. Tr. 663, 765, 7834-35, 839. The only logical rational
explanation for their conduct is that they did maénd to follow Conley to a job site and were
not engaged in ambulatory picketing. Rather, Hadaod Weaver sought to harass and
intimidate Conley and Diggs by blocking them indamce Conley took an alternative route, the

mission was successful, and they returned to thaocate picket line.SeeTr. 663, 839.

4 1n so finding, the ALJ noted the obvious- it waetuliar that Hudson and Weaver would get
ahead of Conley if they were following him to a wsite.” P. 19.
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Consolidated excepts to the ALJ’'s conclusion th@at)hile Conley may have been
intimidated by the fact that strikers were follogihim to his worksite, they had a protected right
to do so.” P. 20. Whether they had a protecigit tio peacefully ambulatory picket Conley and
Diggs by following them is completely irrelevantdan the circumstances. It is agreed by all
parties that Hudson and Weaver were in front ofl&oand Diggs. Tr. 614-15, 657-58, 661,
778-780, 851, 863-68. This is unprotected actiaiyd the ALJ found that Hudson prevented
Conley from passing her. P. 12. Further, the netée clear that Hudson and Weaver were
terminated upon the Company’s receipt of the repbtheir conduct while driving in front of
Conley and Diggs. Tr. 329, 358, 431, 872, 1220-2255; R-Ex. 7; R-Ex. 9(a)—(d).
Accordingly, the conduct for which they were teratied is not protected strike-activity.

The ALJ attempted to justify his conclusion thatddan’s and Weaver’'s conduct was
strike-related by asserting that “they were keejragk of [Conley] in their rear view mirrors.”
P. 19. Obviously, the method of following somedmyebeing in front of them is fraught with
problems, including that they could not effectivelgrry out ambulatory picketing if in fact
Conley turned off the road (as he did). IndeedthiWeaver and Hudson testified that they were
unable to follow Conley once he turned off the rbadause they were in front of him. Tr. 668,
780-81. Moreover, the ALJ was factually incorrecthat Hudson and Weaver were not actually
keeping track of where Conley was going, as dematest by their divergent testimony as to

where Conley turned off, which as demonstrated bpdgk Maps (which the ALJ took judicial

% Indeed, the record lacks any reasonable explan&iiohow Hudson and Weaver passing and
driving in front of Conley is “strike-related.” Asgpreviously noted, Weaver claimed that

motivation for pulling beside Conley and looking lan was to ascertain the identity of the

driver in order to determine if he had the creddstisuch as a CDL, to drive that truck. Tr. 628.
But, Weaver admitted that the truck Conley drove waimple standard pick-up, obviously not
requiring a commercial driver’s license (despite plarties’ agreement that Conley drove a truck,
the ALJ erred in referring to it on P. 8 of his d&an as a “van”.SeeTr. 656-57, 862

24



notice of), is a full mile apartSeeTr. 668, 780-81see alsalT-Ex. 9(b); GC-Ex. 10(c); R-Ex.
6.2° Most importantly, even if they were “keeping tachis does not excuse their conduct in
blockading Conley or transform it into “strike-redd” conduct.

Decisions cited by the ALJ purportedly supporting finding that this conduct was
strike-related (p. 20-21) are inapposite becausge dllegations in these cases relate to the
following of non-strikers, which is not the conduct for whitludson and Weaver were
terminated. See Otsego Ski-Clul217 NLRB 408, 413 (1975) (“Prusakiewicz and Siski
followed in Slesinski’s car, honking the horn.gpnsolidated Supply Co., Ind92 NLRB 982,
989 (1971) (“There were some incidents in whichkKg claimed . . . to have threatened their
safety by following the trucks in a dangerous marijf€; Gibraltar Sprocket C9.241 NLRB
501, 509 (1979) (“LaVere went with VanDenBerghehe car that followed Burns.”Federal
Prescription Serv., Inc203 NLRB 975, 976 n.4 (1973) (“The Administrativaw Judge found
that the car-following incidents were not of suchcaitrageous nature that they render the three
employees unfit for further employment by the Rewjsmnt.”).

Because the conduct of Hudson and Weaver was nke-stlated, and the General
Counsel adduced no evidence to satisfy its burdeemonstrating that the Company terminated
Hudson and Weaver on the basis of anti-union anirthes ALJ erred by not upholding the

terminations of Hudson and Weaver solely on theasbas their unprotected actions against

26 The ALJ supported his conclusion that Weaver andsdn engaged in strike-related activity
as to Conley and Diggs by finding that the Compasked Conley to file a report with
Huffmaster instead of calling the police. P. 18onsolidated excepts, as nothing requires the
Company to report an incident of misconduct by employee directed at another to the police,
and here the Company acted consistent with itsrgémdan of having striker misconduct
reported through the Company-provided chann8BeGC-Ex. 20; Tr. 180-81, 1216.

2" 1n Consolidated Supphan allegation was made that the single strikéssate drove slowly in
front of a company truck. That incident took plasea hotel's private road, and the ALJ found
the alleged blocking to be “momentary,” 192 NLRB 888-89, which is obviously
distinguishable from the incident here that tocdcplon a public highway for multiple miles.
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Conley and Diggs.See, e.g.Neptco, InG. 346 NLRB at 21)Yuker Construction335 NLRB at
107328
B. The ALJ Erred By Failing To Apply The Established Sriker Misconduct

Burden-Shifting Standard, And Instead Improperly Placed The Burden
Upon Respondent

Consistent with his failure to adhere to estabtisBeard law, the ALJ failed to properly
apply the established burden of proof in strikesaonduct cases. In so doing, the ALJ deprived
Consolidated of its due process rights and erréuhdhng that Consolidated violated the Act.

1. The ALJ Erred By Never Making A Finding Regarding e Company’s
Honest Belief As Applied To The Discipline Of Alldar Employees

While the ALJ acknowledged the burden of proof feavork in striker misconduct cases,
he clearly failed to follow the framework. Aftandling that the General Counsel met its burden
in showing that the actions taken against the pPis@d Employees were related to the strike,
pursuant to clear Board precedent, the ALJ wagyatdd to determine whether Consolidated
established that it had an honest belief in diguipd the employees.Universal Truss 348
NLRB at 734:Avery Height$343 NLRB at 1302° If he found that Consolidated had an honest
belief, the ALJ should have placed the burden @nGeneral Counsel to demonstrate that the
Disciplined Employees did not engage in the allegesconduct or that the conduct was not

serious enough for them to forfeit protection af #ct. Id.

28 Indeed, where a termination decision is made erb#sis of unprotected activity, the ALJ has
no discretion to determine the level of disciplinfeany, that should have been given to the
employees. See, e.g.Midwest Reg. Joint Bd564 F.2d at 440 (“The decision of what type of
disciplinary action to impose is fundamentally anagement function.”)Bridgestone Firestone
South Carolina350 NLRB 526, 531 (2007) (“(T)he Board will n@ce®nd-guess an employer’s
efforts to provide its employees with a safe woakpl especially where threatening behavior is
involved.”); Prudential Protective Servs., LL.Q013 NLRB LEXIS 656, at *43-44 (NLRB Div.
of Judges Oct. 17, 2013) (“It is well settled tha Board does not substitute its own judgment
for the employers as to what discipline would berapriate.”) €iting George Mee Mem’|
Hosp, 348 NLRB 327, 322 (2006)).

29 As previously above, Consolidated excepts to finiding as to Hudson's and Weaver's
conduct in the Conley incident.
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Instead of applying the established framework, #ie) merely “assumed” that the
Company demonstrated its honest belief. P°20he ALJ erred in failing to make the required
finding that the Company had an honest belief, thed failed to shift the burden to the General
Counsel to prove that the employees either did emmjage in the misconduct or that the
misconduct was not sufficiently serious to fortée protection of the Act.

2. “Assuming” The Company Had An Honest Belief, The ALErred By
Failing To Shift The Burden To The General Counsel

As the ALJ's decision demonstrates, he impermigsiblaced the burden on the
Company in determining whether the misconduct aeclor was not serious enough to forfeit
protection of the Act:

In ruling on the discharge of Hudson, after findthgt Hudson did prevent Conley from

passing (P. 12), the ALJ explicitly stated “thaty ambiguity” as to whether her misconduct

“was serious enough to forfeit protection of the Alsould be resolved against the Respondent.”
P. 21 (emphasis added).

Obviously, resolving ambiguities against the Resigon is the opposite of placing the
burden on the General Counsel. This alone iseiffi to reverse the ALJ’s decision.

C. The ALJ Erred By Not Utilizing The Proper Standard In Determining

Whether The Four Disciplined Employees’ Conduct Wasserious Enough To
Forfeit Protection Of The Act

The ALJ opined at the beginning of the hearing Stake lines are “supposed” to be
intimidating to employees attempting to cross thein. 150-51;see alsolr. 472, 993-94 (ALJ

refusing to allow questioning into effect of actoon targeted non-strikers). This is an incorrect

%0 The ALJ gratuitously questioned whether Consodidatad an honest belief by making several
erroneous musings that are either directly conttadi or not borne out by the evidence.
However, he certainly did not find that the Compathg not have a honest belief, nor rule
against the Company on this issue. P. 19-20. @&ecthe ALJ did not rule against the Company
on the honest belief issue, in an effort to corseesources, the Company will not address this
issue in this brief.
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statement of the law, and is the basis for sevenars made by the ALJ. As his decision
demonstrates, the ALJ determined whether the canaluissue lost the protection of the Act
according to his misguided belief that strikes &apposed” to be intimidating, not the
appropriate legal standard.

It is established in striker misconduct cases #memployer may lawfully discharge a
striker whose conduct, under all circumstances, ldvoreasonably coerce or intimidate
employees in the exercise of rights protected umierAct. Clear Pine Mouldingsinc., 268

NLRB at 1046. Thus, strike lines are not suppoiedye intimidating to those individuals

exercising their equally valid Section 7 right t@nk, and an employer is within its rights to

discharge strikers who engage in conduct which dvoesisonably intimidate employe®s.

Instead of addressing whether the behavior at issusd reasonably coerce or intimidate
employees in their exercise of rights, the ALJ hitldt the occasions in which strikers have
forfeited protection of the Act “in almost all casewvolve violent acts or threats of violence
acts.” P. 21. He then improperly used an anabsito whether there was “violence or a threat
of violence” in determining whether the conductsaue constituted misconduct and whether the
conduct was “serious” enough to lose protectiothefAct. He specifically found that:

. “Maxwell did not threaten anyone or commit any asftsiolence on December 8, 2012.”

P. 4.

31 The Board inClear Pine Mouldingsheld that an analogous standard governs misconduct
directed against persons not protected under @ectiof the Act. Id. at 1046 n. 14see also
Avery Heights343 NLRB 1301, 1302 (2004yacated on other groundd448 F.3d 189 (2d Cir.
2006); Detroit Newspapers340 NLRB 1019, 1025 (2003) (“This standard algplies to
misconduct directed at nonemployees such as sgpesyisecurity guards, and independent
contractors.”) €iting General Chemical Corp290 NLRB 76, 82 (1988PBA, Inc, 270 NLRB

998 (1984)).
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. “Neither Hudson nor Weaver committed an act of emuole, nor has Respondent
demonstrated that either violated any company poégarding employee conduct.” P. 13.

. “The record establishes that neither Hudson norwiteeommitted any act of workplace
violence regarding Rankin.” P. 14,

. While [Williamson’s] gesture was totally uncalledrf and very unpleasant, it is difficult

to see how it could have been perceived as an eohplreat of violence or even future
mistreatment (whatever that means) or have disgedrdValters from continuing to report to
work during the strike.” P. 22.

The ALJ’s imposition of an additional requiremert“@olence or a threat of violence”
in order for acts to be sufficiently serious tofédtr protection of the Act is plain error. The
Board _does not require “violence or threat of uzke” for misconduct to lose protection of the
Act. Instead, the Board i€lear Pine Mouldingsdefined the misconduct which strips an
employee of the protection provided by the Act: coigduct “that, under the circumstances
existing, [] may reasonably tend to coerce omidate employees in the exercise of rights
protected under the Act.” 268 NLRB at 1046. Imipotly, the Board rejected the earlier “per
se rule that words alone can never warrant a defie¢dinstatement in the absence of physical
acts. Rather, [the Board] agree[d] with the Unigtdtes Court of Appeals for the First Circuit
that ‘[a] serious threat may draw its credibilitgrin the surrounding circumstances and not from
the physical gestures of the speakeid. (citing Assoc. Grocers of New England v. NLLBB2
F.2d 1333, 1336 {1Cir. 1977),denying enf. in part t&827 NLRB 1200). Indeed, behavior that
may seem ‘relatively innocuous” may neverthelesstifyy discharge/discipline if it may
reasonably tend to coerce or intimidate employedble exercise of their Section 7 rightSee

GSM, Inc, 284 NLRB 174, 174-75 (1987).
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In support of his erroneous conclusion that thes aot question must be violent or
constitute a threat of violent in order to losetpotion under the Act, the ALJ surprisingly cited
Clear Pine Mouldings P. 21. While the conduct in tii&ear Pine Mouldingsase involved
threats of violence, nowhere in that decision tiel Board require a threat of violence or actual
violence for acts to lose the protection of the,Actd indeed, the Board stated that strikers have
no right to block access to an employer's premisg®8 NLRB at 1047, which, while
intimidating, is not necessarily a violent act atheeat of violence. The ALJ also cit€troit
Newspapers340 NLRB at 1030, in support of his “violencetbreat of violence” requirement
(P. 21); however, ietroit Newspapershe Board upheld the discharge of a striker pteted
a plastic utensil to render a coin-fed newspapek r@utside of a grocery store inoperable,
causing a mere $20 in damagel. at 1027-29. While this is not “violent” behavidhe Board
found that this conduct forfeited protection of #het.

While violent conduct certainly could reasonablydeto coerce or intimidate, and
Consolidated asserts that some of the conductdoer&tituted a threat of violence, nothing in the
law requires that the misconduct be violent in otdeforfeit protection of the Act. Indeed, the
Board has found on numerous occasions conducistimatt violent or does not constitute a threat
of violence loses the protection of the Ackee Avery Heights343 NLRB at 1301, 1303-05
(upholding discharge where striker’'s statementocasdn-striker’'s mother residing at picketed
nursing home could reasonably be deemed as aneihfiireat of future mistreatmenDegtroit
Newspapers340 NLRB at 1027-30 (upholding striker dischavgeere striker placed a plastic
utensil to render a coin-fed newspaper rack outsfdegrocery store inoperable, causing $20 in
damage);Electrical Workers Local 3 (Cablevisign312 NLRB 487 (1993) (driving vehicles

slowly in the vicinity of an entrance to obstruespage coerces employee€Byjedyne Indus.,
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Inc., 295 NLRB 161, 175 (1989) (discharge upheld irt parbasis that employee intentionally
blocked and vandalized vehicl&€}arpenters, Metro District of Philadelphia (Reevbs;.), 281
NLRB 493, 497 (1986) (blocking ingress and egressraes employees whether the blocking
actually prevents passage or merely delays it)cofdingly, the ALJ erred by using a “violence
or threat of violence” standard or to even viewag a relevant factor in evaluating the
Disciplined Employees’ misconduct. The relevanandgiard is whether the Disciplined
Employees’ acts would reasonably intimidate or ceeemployees in the exercise of their
Section 7 rights, which the ALJ never ruled upoAlthough this is an objective standard,
Consolidated excepts to the ALJ ignoring the unestetd evidence that the targeted employees
did feel threatened and/or harassed. Tr. 4746%.7®, 909-10, 993-94, 1065, 1082.

D. The ALJ Erred In His Application And Analysis Of Th e Evidence And His
Findings Are Not Supported By the Record

Consolidated excepts to the ALJ’s misconstruinghef record and making factual and
legal findings that have no record support, whiibtates reversal of the ALJ’s decisith.
1. On Several Occasions, The ALJ Concluded That Compaiitnesses Were

Biased Or Had Animus Against The Disciplined Emplkgs Without Any
Factual Support Whatsoever

In several instances, without record support, thé éoncluded that Company witnesses-
management and non-management alike- were biaséddm@nimus against the Disciplined

Employees. Consolidated excepts to these findasgsllows:

32 The ALJ acknowledged that Greider was “afraid” Wrawas going to follow her (P. 7) and
that Conley “may have been intimidated” that Hudsord Weaver followed him (P. 20);
however, he obviously did not apply these findirgsexplain how they were not determinative.
% To the extent the ALJ made credibility determioasi based upon his incorrect analysis of the
record, his findings should not be afforded anyghti Jewel Bakery, In¢ 268 NLRB 1326,
1327 (1984) (“In cases in which the excepted-talitibty resolutions are in decisions which
have omitted reference to relevant testimony orticati matters and have mistakenly
characterized the state of the record, the Boaad rot given the traditional level of deference to
the ALJ’s credibility resolution).
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* Regarding Conley, the ALJ found: “Conley is a maragho understands that his employer
terminated Hudson and Weaver and that his emplayernd very much like them to remain
terminated. Moreover, it is quite clear that marfiyRespondent’s managers were very angry
about the strike and the conduct of the strikerRwtedge. Conley is likely to have been angry
about the fact that Hudson and Weaver were follgnhim.” P. 9. The ALJ subsequently
rejected Conley’s testimony that he tried to passidédn twice, Hudson cut him off and that
Weaver engaged in the blockade. Tr. 864-70, 90%140-15; P. 10-12, 14. There is absolutely
no record support for the assertion that Conley Yeagry” about the fact that Hudson and
Weaver were following him. To the contrary, hetifesl that he was “harassed” when they were
in front of him blockading him. Tr. 868-78ge alsoTr. 909-10. Although the ALJ used the
word “likely” before “angry,” since that does natduce the ALJ's obligation to have record
support, just as no one testified he was angrygnwtestified he was likely to be angry. Nor did
Conley testify that he understood or even thougbua*“that his employer would very much like
them to remain terminated.” Indeed, the only goastegarding anger was when the General
Counsel asked Diggs whether Conley was angry diirtfeeof Hudson’s and Weaver’s conduct,
Diggs responded that “I don’'t remember [Conleyliggtmad.” Tr. 965.

Obviously, if the ALJ’s conclusory assumption igreat, and can be upheld without any
record support, any management employee in theerfitates testifying on behalf of any
Company in the United States during a discharge wesild be presumed to have a bias against
the bargaining unit employee. This is both an mper method for evaluating testimony, and
shocking that an ALJ would harbor such a biasallebhe make such a statement in his decision.
» As to Conley and Diggs, although the ALJ found tHatdson’s and Weaver's testimony is

“self-serving and thus should be approached witlhesdegree of caution,” he also found that
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“the same is also true with regard to Troy Conlayd to some extent Larry Diggs.” P. 8. As
with the ALJ finding addressed above, there is hibsty no record support that Conley’'s or
Diggs’ testimony was self-serving. The mere féetttConley is a manager does not mean that
his testimony is self-serving, and no evidencedatss that Conley would have a reason to give
self-serving evidence. Regarding Diggs, he iseven employed at the lllinois facility, had only
been to Mattoon twice in in his life (Tr. 954), alklewise no evidence exists as to why he
would proffer self-serving testimorty.

» As to Greider's and Rich’'s (non-supervisors) testiy on the critical point as to whether
Hudson repeatedly stopped and started in frontreider, the ALJ found that their testimony
was “solely the result of their animus towards Hugsarising at least in part from the strike.” P.
7 (emphasis added). The ALJ failed to cite anyewce for this finding of non-supervisory
animus; rather, the evidence (not refuted by Hupsothat Greider never had any unpleasant
interaction with Hudson prior to the incident ahatt Hudson is friends with Rich and attended
her wedding. Tr. 1085-86, 1116. Hence, the AleXslusion of Greider’'s and Rich’s testimony
on the basis that Greider and Rich had animus tsvdudson is completely unjustified.

* As to the Rankin incident, the ALJ found that “assug Hudson’s car moved laterally there
is no basis for concluding she did so to haraskiRan In doing so, the ALJ ignored Rich’s
testimony and found that Rich was “very upset” alibe conduct of the strikers, “give [sic] her
assumptions about ‘Pat Hudson’s motives while dgvn front of Greider and Rankin.” P. 14-

16. The ALJ’s discounting of Rich’s testimony dw tbasis that she was “very upset” about the

3 Even where the ALJ found (either explicitly or ilisfily) that the Disciplined Employees’
testimony as to a key issue- whether they actuafigaged in misconduct- was false as to
Hudson’s and Weaver’s claims that Conley never wdke left lane attempting to pass Hudson
and that Hudson did not block him (Tr. 617, 85@) shill credited the majority of Hudson’s and
Weaver’s self-serving account. P. 12.
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strikers’ conduct is not supported by the record] as Rich’s testimony is materially consistent
with the other witnesses to the Greider and Raimdients, there was no reason to question her
credibility other than the ALJ’'s unsupported bihattCompany witnesses to striker misconduct
(even non-supervisory employees) should be viewegtgally. Similarly, the ALJ found that
“(b)y the time anyone talked to Walters about tlaaln incident, she certainly was upset about
her encounter with Eric Williamson on December 1R” 14-16. The ALJ cited no evidence
that Williamson’s misconduct towards Walters aféecthe reliability of her testimony as to the
Rankin incident, because none exists. Moreoveatiscounting Dasenbrock’s account, he noted,
without support, that “(m)any of the customer seeviepresentatives were very upset about the
conduct of the strikers.” P. 16. The record keWise devoid of any reason to find that
Dasenbrock was biased against Hudson and Wéaver.

The ALJ's “findings,” which ignore or discount tembny based on completely
unsupported assumptions of bias, must be overturB&ks or animus cannot be assumed simply
because witnesses are non-bargaining unit emplpyaed the ALJ's use of such bias
assumptions is not only contrary to law but alsolates Consolidated’s due process rights, as
well as the rights of other employees. In lightteé ALJ's admitted bias against Company
witnesses, the decision should be reversed. Adthdionsolidated submits that the complaint
should be dismissed based upon the record, toxteatehe Board finds remand necessary, the

matter should not be remanded to the current adtrative law judge.

% Consistent with his bias against Company witnessesinclination to credit the self-serving
accounts of the Disciplined Employees, although Ahd found that Williamson grabbed his
crotch at Walters despite Williamson's weak der(ii. 712-16) (P. 17), he still credited
Williamson’s self-serving defense to his conductrimy the Redfern incident without
meaningfully analyzing his testimony regarding tingident. P. 22.
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2. The ALJ Failed To Consider That The General Coundeiled To Call A
Single Witness In Support Of the Disciplined Emplkss’ Accounts

Consistent with his tendency to disfavor Compangnhesses, the ALJ failed to consider
that despite the existence of numerous picketers whre potential witnesses, neither the
General Counsel nor the Union called a single eypg@owitness to support the Disciplined
Employees’ self-serving, post-hoc accounts:

. As to the Rankin incident, the General Counselrdit call direct witness Neunaber, a
fellow striker and passenger in Hudson’s car duRagkin incident. Tr. 620, 786-87.

. As to the Flood incident, the General Counsel dal not call Union representative
Evans, a direct witness to Maxwell incident, piekteAdkins, who Maxwell claimed also was hit,
or any of the other multiple picketers present. 4B5-96, 499-500, 502-03, 511, 515-17.

. As to the Redfern incident, the General Counselnditicall any of the strikers present.
Tr. 987; R-Ex. 1 at 5:08:07.

. As to the Greider incident, the General Counselmdit call any of the strikers present.
R-Ex. 1 at 10:03:41.

Consolidated excepts to the ALJ failing to evensider that not a single withess came
forward to support the Disciplined Employees’ agusuof the incidents, which is highly
probative of the reliability and accuracy of thes#-serving accounts.

3. The ALJ Erred In Refusing To Consider Testimony @ertain Witnesses

Who Were Not Identified Or Interviewed Contemporanesly With The
Incidents

The ALJ erred in disregarding witness testimony endence where the witnesses were
not identified or were not interviewed contemporamsy. Consolidated excepts to such

findings, as they were contrary to the record aaekmo legal support:
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* As to whether Hudson and Weaver boxed in Greider,ALJ “gave no weight to Rich’s
testimony” on the basis that “she was first intewed 2 months after the incident.” P. 7. The
ALJ made such finding despite the fact that Riokntified herself at the time of the incident,
and the record indicates that she did discussrtidant contemporaneously with it occurring,
including by texting Greider herself. Tr. 92, 18059, 1120-22, 1167; GC-Ex. 16.

» The ALJ discredited the three non-supervisory Camgpaitnesses to the Rankin incident,
Dasenbrock, Rich and Walters, holding that “therao credible evidence as to when anyone
discussed the Rankin incident with any one of tined women. This raises doubt in my mind as
to what they actually remember or observed aboatRhnkin incident.” P. 15. There was
evidence that there were discussions with “theettwvemen,” the day of or after the incident.

The ALJ cites no legal authority for discreditingstimony on the basis that witnesses
were not contemporaneously interviewed with thengvas nothing in the law dictates that the
ALJ should discount testimony based upon the dae witness was interviewed. Under the
ALJ’s view, no withesses to an incident can com&vérd and credibly substantiate misconduct
unless they were identified and interviewed cont@mapeously at the time the incidents
occurred. This cannot be the standard and againves Consolidated of its due process rights.
Moreover, the ALJ’s reasoning on this issue isllptaaconsistent with the fact that Hudson,
Weaver and Williamson refused to provide their acts for several monthsSeeTr. 1242-44.

If not providing accounts contemporaneously isaso@ to discount testimony, the same finding
should be applied to Hudson, Weaver and Williamsmnthere is no evidence they provided
contemporaneous accounts, and accordingly, thewowts should be discarded on the same

grounds. In fact, there is no evidence that Wilkan ever provided his account prior to the time
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of trial, and the earliest evidence of Hudson areaWr providing their accounts is in the March
unemployment hearing, four months after their teation. 1d.%°

The ALJ also discredited the neutral witnessesi¢oRankin incident because Rankin did
not identify any witnesses to his encounter withkdstan on his Huffmaster report or orally. P.

15. The ALJ’s analysis is flawed and defies commaense, as Rankin was in a vehicle on the

road, while the BCS witnesses were inside the mgld Tr. 465-68, 1027-28, 1122-23, 1125,
1174-75. Hence, there was no reason for him kinavthey viewed the incident.
4. The ALJ Erred In Placing Any Probative Value On ThReporting Of The

Incidents Through The Company-Provided Channels Rat Than By
Filing Police Reports

The ALJ effectively placed a duty on the targetdhsd incidents to have reported the
incidents to the police in order to find that thegcurred. Specifically, in determining that
several of the incidents did not occur, the ALJ leobthe following reasoning to which
Consolidated excepts:

* The Conley Incident: The ALJ stated that “(a) magason | credit Hudson and Weaver over

Conley is the fact that Conley did not bother tpom this incident to the police as he had been
instructed” and that “(i)n making credibility restibns regarding this incident, it is very

significant that Conley did not contact the polic®. 12 (emphasis added).

 The Grieder Incident: In finding “that the recordtablishes there was absolutely no

misconduct by either Hudson or Weaver with regar&teider” the ALJ “rel[ied] in part of the

% The ALJ found that Consolidated provided “littie the way of specifics” to Hudson and
Weaver at their suspension/investigatory meetimgisthat their silence “has very little relevance
in resolving credibility.” P. 9. However, Uniorpresentative Beisner’s notes indicate the
Company provided specific names, times and datedl diree incidents, including Conley’s and
Diggs’ names, a date and time of “12/10 9:30 and anlocation of “E. Bound on HWY 16
Between Mattoon & Charleston3eeR-Ex. 12. Weaver’s and Hudson'’s silence is sigaift in
light of the specific information given to them.
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fact that Greider did not file a police report &g $iad been instructed prior to this incident” and
noted that the Company did not call the police alibe incident despite manager Mike Croy
calling the police that morning. P. 8.

* The Rankin Incident: In finding that the recordattishes neither Hudson nor Weaver
committed workplace violence regarding Rankin, &ie) relied “in part of the fact that no
police reports were filed for their conduct, suchséop/starting in front of vehicles, which is
clearly illegal.” P. 14.

* The Redfern Incident: The ALJ found that Redfewh niot call the police after Manager Sam
Jurka advised her to do so. P. 16.

Initially, the ALJ misapplied the evidence, whialdicates that the specific instruction
given by the Company was to contact the Compangsi@and Center in the event of an
incident. SeeGC-Ex. 20. Secondly, nothing in the law requites Company or the victims of
misconduct to notify the police or to follow speciprotocols in the event of misconduct in order
to find that the alleged incidents actually occdrrén finding that the misconduct in the above-
referenced incidents did not occur because thectsbfe the misconduct and the Company did
not report the incidents to the police, the AL&ligtignored the instruction given to employees,
and relied upon a meeting held by Huffmaster anéfrhlaster’'s generic written guidelines for
strikes procedures (entitled “procedures” as opgpdse‘instructions” as characterized by the
ALJ) provided to some lllinois non-bargaining ueitployees.SeeP. 4-5; GC-Ex. 227 While

the record is ambiguous as to what was said aHtifémaster meeting and who attended the

37 Consolidated notes the irony in the ALJ’s failtioediscredit Maxwell's self-serving account
where he admittedly failed to call the police desghaving the right to call the police after
purportedly being hit twice by Flood’s vehicle. £2.Tr. 519-20.
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meeting®® the Huffmaster written procedures provide in orace that if an employee
“encounter[s] any problems during the course of i her] normal day, contact the local police
department and Huffmaster security personnel fatrutions. File a report” while also
providing that if an employee is threatened at woérkmediately notify security personnel and
complete an incident report.” GC-Ex. 2Contrary to the ALJ’s finding, the Huffmaster ganer
written procedures do not require an employee pontean incident to the police (P. 5), and the
procedures are at best ambiguous as to what arogeeplvas expected to do in the event of an
incident while coming to and from work or while vkarg.

The ALJ’s findings totally ignore that subsequenthiie Huffmaster meeting, Patrem sent
an email to lllinois non-bargaining unit employeg@scluding Conley, Redfern, Greider and
Rankin), which enclosed Huffmaster’s guidelinesd ancluded in his email the following
instruction: “Report any incidents to the Commaraht@r at [phone number].” Tr. 180-81, 486;
GC-Ex. 20. Nowhere in Patrem’s email did he inticthat the employees should report an
incident to the police; that statement only caricaad buried in Huffmaster’s generic guidelines
along with contradictory guidance that if an indival is threatened at work, he or she should
notify security personnel and complete an incidegort. GC-Ex. 20. Thus, the specific
instruction to the non-striking employees was tpore incidents to the Company’s Command
Center rather than the policdd.; see alsoTr. 1216 (Whitlock’s testimony that first step in
addressing strike line misconduct was for anyonelired in an incident to call the Command
Center and then fill out an incident report). Thusfinding that a “major reason” to discredit

Company witnesses was their not reporting the ewtido the police, the ALJ totally ignores the

38 Consolidated excepts to the ALJ’s finding that eashthe 27 customer service representatives
who work in Mattoon were present at the Huffmasteeting in which the “written guidelines”
were read (P. 5), as this (irrelevant) findingas$ supported by the evidence.
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specific instructions given by Senior Director cdr@@ral Services Patrem to employees to report
the incident to the Command Center.

In fact, the evidence demonstrates that each ofdiggeted employees did exactly what
the Company instructed them to do, i.e., to repwidents to the Command Center. Conley,
Grieder, Rankin, and Redfern all filed an incideeiort with the Company’s Command Center.
SeeGC-Ex. 13; R-Ex. 7, 9; Tr. 473, 872-83, 895-966,92059-60. As to Conley, he does not
recall what specific instructions were given durthg Huffmaster meeting or even reviewing the
Huffmaster guidelines. Tr. 916-17. Rather, hisollection as “far as reporting, was to report
incidents internally, and then we would be directdobther a police report needed to be filed. |
think all that was being done through Huffmaster.Ty. 895-96. Indeed, Conley was aware of
the number he used to report the incident to thew@and Center as being a “number that was
designated to call into.” Tr. 924. Upon callimga the Command Center, Conley was directed
to complete a Huffmaster report, which he did. 8#2-73, 895-96; R-Ex. %.

As to Greider, the uncontroverted evidence is dfs called the Command Center
immediately after she got off the phone with hesldband (who was on the phone with her during

the incident) and filled out a Huffmaster reportte Command Center. Tr. 1059-60. Regarding

%9 Consolidated also excepts to the ALJ placing asight on Jurka’s decision not to contact the
police after Conley informed him of the incidenB. 12. The General Counsel did not call
Jurka, and the ALJ could not presume that the entidiid not occur because he apparently did
not call the police when the Company’s general plas for employees involved in an incident
to call the Command Center and then fill out anident report. GC-Ex. 20; Tr. 1216.
Regardless, there is no justification for discreditConley on the basis of any other manager’s
decision not to call the police. ConsolidatedHartexcepts to the ALJ finding it “notable” that
Jurka did not call the police after learning of enley incident because he was working the
morning of December 10 with Croy (P. 12), as hipapnt assumptions that Jurka and Croy
worked closely that morning and that he would hbgen aware of the level of Croy’s contact
with the police are unsupported. Further, the ie¢c® silent as to what extent Croy knew about
the incidents. Regardless, the fact that Croy (oaynay not) have called the police when others
might not have done so due to his feelings aboatstinke cannot possibly affect Conley’'s
credibility.
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Rankin, the record is not clear as to whether hendéed the Huffmaster December 9 meeting,
but after the incident, Rankin returned to the Ca@ndCenter, requested a Huffmaster incident
report and filled it out. Tr. 473. Thus, thera@thing about either Greider’s or Rankin’s actions
in reporting the incidents that support the ALJrgling that Hudson and Weaver did not engage
in misconduct as to them.

As to Redfern, there is no evidence that she attbnthe Huffmaster meeting on
December 9, and Whitlock testified that he did restall seeing her there. Tr. 487. After her
encounter with Williamson, Redfern immediately méath a co-worker and a manager, who
called the Command Center. Tr. 988-90. While dw#lled Redfern later and asked her to go
to the police station, after talking to her hushaRedfern decided not to go to the police
because: a) she works with the picketers; b) theas no damage to the mirror; and c) the
security guard saw the incident. Tr. 992-93. dadt like the other targets, she chose to handle
the matter internally by filing incident reportsR-Ex. 9(r)-(v). This is a perfectly rational
response consistent with employees’ natural inttbnao go through Company channels during
a workplace dispute and certainly does not satlsyGeneral Counsel's burden in establishing
that Williamson did not engage in misconduct.

The ALJ's stated reliance upon the lack of polieparts in determining that four of the
six incidents did not take place defies logic agdores crucial pieces of contrary evidence.
Indeed, the fact that the targets went throughctiennels set up by the Company versus the
police demonstrates that they all understood thibe the Company’s recommended process,
(which the General Counsel never proved that thgeta considered consulting in any event).
Because the ALJ's decision to disregard/discreui#t accounts of the targeted employees is

based upon a clearly incorrect analysis of theneemd ignores the specific direction given, it

41



should not be afforded any weight. And where tthis “major reason” for the determination, as
in the case of the Conley incident, the deternmamashould be overturned.
5. The ALJ Erred In Applying The Striker Misconduct &hdard By Placing

An Affirmative Duty On The Objects Of Hudson’s AndNeaver's
Misconduct To Escape From The Misconduct

Rather than focusing on whether the misconduct meduand whether that misconduct
reasonably tended to coerce or intimidate in ther@se of their Section 7 rights, the ALJ
erroneously focused on what efforts the targetk to@void the incidents as follows:

* As to the Conley/Diggs incident on Highway 16, theJ found that Conley could have
passed Weaver after she passed him prior to Huslsgpproach and emphasized on multiple
occasions that he could have avoided being boxed traveling behind Hudson and Weaver by
turning onto other roadsSeeP. 9-11.

* In the Rankin incident, the ALJ improperly placde turden on Rankin to quickly escape
Hudson’s blocking of him by finding that “(t)here no evidence that Rankin could not have
turned into the Pilson’s lot and cut through to diake Boulevard as Greider had done about an
hour previous to this incident.” P. 13.

Consolidated excepts to this shifted focus, whietverts the striker misconduct analysis
and effectively places a burden on the objetthie misconduct, who had no reason to know that
they would be harassed, to have made decisionsAtlde (with the benefit of hindsight)
apparently would have made in an effort to leseenimpact of the conduct. The ALJ erred in
giving any weight to these findings, as the propquiry (to the extent such conduct is strike-
related) is whether Hudson and Weaver engaged seamduct that would reasonably tend to

coerce or intimidate employeedr(iversal Truss 348 NLRB at 734-35), not whether in
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hindsight Conley or Rankin could have taken stepsetluce the amount of time they were
blocked and harassed.

Obviously, because Hudson and Weaver were in fsbhtm, Conley could have done a
number of things- including stopping the vehicléha middle of the road, driving on the median
or, as the ALJ noted, turning onto an indirect eofywhich would have delayed his arrival at the
work spot). But, the ALJ improperly placed theden on Conley, who was merely attempting
to proceed to his work assignment, to turn off nfeen road and take a significant detour to get
to his job side (Tr. 867-7Gee alsaJT-Ex. 9, R-Ex. 6; Tr. 958Y, particularly where he had no
reason to suspect that he would be the targetrathment in the first place.

Similarly, the ALJ’'s statements that there is nademce that Rankin could not have
turned in to Pilson’s lot and that “he drove pasb entrances to the [Pilson’s] lot and then sped
past Hudson on her left on 17th street” (P. 13) fatee and misleading. Initially, Rankin
testified that he considered taking the first iefo Pilson’s but could not do so because a car was
coming out of its parking lot and that both enteseere blocked and therefore were not viable
exits. Tr. 467, 481-82; JT-Ex. 7(a). The findialgo places the burden on Rankin to escape
Hudson’s blockade, rather than focusing on the @rapquiry- whether Hudson engaged in

misconduct that would reasonably tend to intimidateoerce- which she did.

0 Consolidated excepts to the ALJ’s (irrelevantjiiiiy that Diggs did not corroborate Conley’s
testimony that Conley had to drive an extra 4.9/ésnio reach the jobsite. P. 11. Conley never
testified that he drove an extra 4.97 miles to ndée jobsite; rather, he testified that he took an
indirect route, which as shown by R-Ex. 6, took HifA7 miles to reach the site rather than the
3.24 miles he would have driven had he stayed ennhin road while facing Hudson’s and
Weaver's harassment. R-Ex. 6; Tr. 868-70. Moreoldggs was not asked about exact
distances, but did testify that Conley took anrnedi route. Tr. 958. Given that Diggs is from
Texas and had been to the Mattoon area twice inifeigTr. 954), it is not surprising that he
would not know the exact distances driven that day.
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It is error on the part of the ALJ to place a burda the target to escape the harassment
at the first available option (as viewed seven rmstater in a less emotional setting). However,
if the ALJ, as he seems to have done, recognizeainpted escape as a relevant variable
regarding whether the conduct occurred and whethewas reasonably coercive and
intimidating, all three of the targeted victims, &y (Tr. 867-68, 958-59; R-Ex. 6Rankin (Tr.
467, 470-71), and Greider (Tr. 1055), altered therge to escape from Hudson and Weaver’s
blockade. Accordingly, the evidence of escape khba used to find Hudson and Weaver’'s
conduct was intimidating and coercive, not to supploe General Counsel in her burden to
prove the coercive conduct did not occur.

E. The ALJ Erred In Finding That The General Counsel Met Its Burden In

Demonstrating That The Misconduct Was Not Serious Bough To Forfeit
Protection Of The Act

1. The ALJ Erred In Requiring All Incidents Alleged Téiave Occurred

At the conclusion of the hearing testimony, the Alsked the parties to brief the issue of
how he should analyze the discipline if he foundt tthe Disciplined Employees engaged in
some but not all of the alleged misconduct. T%31. In response, the General Counsel
opined that “the law is pretty clear on, you knawhat's left. Is that misconduct or not.” Tr.
1351. In their briefs, all parties addressed tdsie and cited the Board’s decisionRnto
Rooter In Roto Rooter 283 NLRB 771, 772 (1987), after finding that dktfive serious
incidents of striker misconduct supporting the Camps refusal to reinstate the striker for
misconduct, two of the incidents did not occur, Beard considered the remaining three
incidents and found that “taken as a whole [thesepunters . . . reasonably tended to coerce or
intimidate [the non-striking employees].” The Bdaherefore ruled that the Company’s refusal
to reinstate the employer did not violate the Aldt.; see alsdNLRB v. Moore Bus. Forms, Inc.

574 F.2d 835, 844 (5th Cir. 1978) (in refusing tdoece Board order where reinstatement of
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discharged striker ordered on basis that five sgpaincidents supporting termination were
insufficiently serious to warrant discharge, hofgthat single incident was sufficiently serious).

Consolidated excepts to the ALJ’s failure to heedr precedent:

* In concluding that the Company violated the Actdigcharging Hudson, the ALJ noted that
the Company terminated Hudson for her involvementthree incidents- the Conley/Diggs
incident, the Rankin incident and the Greider iraid and effectively required all three incidents
to have occurred in finding that any “ambiguity” &s whether her misconduct was serious
enough to forfeit protection of the Act should bsalved against Consolidated. P. 21.

* Inreaching his conclusion that the Company vialdtee Act by suspending Williamson for
his misconduct in the Walters incident, the ALJatbthat Respondent suspended Williamson for
two incidents- the Walters incident and the Redfaodent. P. 22. Further, the ALJ held that
assuming that Williamson’s conduct during the Waltecident “forfeited the protection of the
Act, | conclude that it is Respondent’s burden uritdle Wright Linedoctrine to establish that it
would have suspended Williamson solely on the bafsise Tara Walters incidentld.

* The ALJ relied upon his finding that because then@any did not suspend Maxwell for the
conduct “for which he was suspended,” it violated Act. P. 4, 20.

In the event that he found that certain miscondli¢tnot occur, the ALJ should have
considered whether the remaining misconduct, taleen whole, was serious enough to forfeit
the protection of the Act (with the burden on then€ral Counsel). Instead, the ALJ erroneously
required the Company to demonstrate that all ofdents for which the individuals were
disciplined occurred. As to Hudson, although henfb that she engaged in misconduct by
blocking Conley on Highway 16, it is apparent froms decision that in resolving the

“ambiguity” against the Company as to whether randuct was sufficiently serious to forfeit
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protection of the Act that he required all threkegdd incidents to have occurred. P. 12, 21.
Although Consolidated asserts that the ALJ errednan finding that Hudson committed
misconduct during the Rankin and Greider incidetits, ALJ should have considered whether
her conduct in the Conley incident was sufficiensgrious to forfeit protection of the Act
regardless of whether the other two incidents aeclr

As to Williamson, Consolidated excepts to the ALdisor in placing théNright Line
burden on the Company, as theight Lineburden is clearly inapplicable to a striker misaactd
case. The Board’s clear position is that strikésconduct is not governed by tNéright Line
analysis but rather is governed by tbkear Pine Mouldingstandard. See, e.q.Siemens328
NLRB at 1175 (1999). In erroneously applying thaepplicableWright Line analysis, the ALJ
shifted the burden to the Company and found that “tlecord was barren as to whether
Respondent has ever applied its sexual harassmécy p. . to a single incident not involving
physical contact.” P. 22. The ALJ applied the wrong analysis, as even urerfactual
analysis, he should have considered whether theer@erCounsel met its burden as to
demonstrating that Williamson’s misconduct as Walt®as not sufficiently serious to justify a

two-day suspensioff.

*1 Ironically, the General Counsel subpoenaed the pfamyis records, which the Company
complied with, as to all employee discipline issdeda violation of the Company’s workplace
violence policy, and/or sexual harassment polidjie General Counsel did not bring forth any
evidence whatsoever of the manner in which the Goy@applied its sexual harassment policy.
2 While the Company compared Williamson’s condudthwis sexual harassment policy (Tr.
1231-32), and Williamson testified to his belieatlyrabbing his crotch and gesturing towards an
employee would be in violation of the policy (Tr45), the appropriate inquiry is whether
Williamson’s conduct towards Walters would reasdynabnd to coerce or intimidate employees
in the exercise of Section 7 rightdniversal Truss 348 NLRB at 735, rather than whether
Williamson’s conduct constituted sexual harassmenter federal law or even the Company’s
policies.
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Moreover, the ALJ’s statement that Maxwell was sospended for impeding Flood’s
progress is contrary to the evidence. Whitlockpwiiade the decision to suspend Maxwell and
had discussed the incident with Flood prior to doso, testified unambiguously that the
Company suspended Maxwell in part because he pelspaspeded the progress of the
replacement workers. Tr. 1234-36.

The ALJ’s analysis is contrary to Board law, andtaken to a logical extreme, an
employer that terminated a striker for 100 différiieidents of striker misconduct would violate
the Act if it showed that “only” 99 of them actualtbccurred. It was plain error for the ALJ to
analyze the misconduct in this manner.

2. The ALJ Erred In Finding That The General Counsel bt Its Burden In

Establishing That The Misconduct Hudson Engaged Was Not Serious
Enough To Forfeit Protection Of The Act

For the reasons and exceptions noted above, thes Aintling that the misconduct
Hudson engaged in was not serious enough to fqufetection of the Act should be overturned.
In addition, Consolidated excepts to the following:

a. Hudson’s And Weaver's Blockading Of Conley And Digg On Public
Highway 16

(1) The Proper Legal Standard Was Not Applied

The ALJ should not have applied the striker misemhdo Hudson’s behavior impeding
Conley’s progress on Highway 16. As stated in moegail in Section IV.A.1., the proper
standard is whether the Company had an unlawfuivatidn for terminating Hudson. Since the
General Counsel did not offer any proof of antieumanimus, Hudson’s termination should not
be overturned.

(2) Alternatively, The ALJ Erred In Applying The Record And Misapplied The
Striker Misconduct Standard
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The ALJ did find that Hudson impeded Conley’s pexg in attempting to pass her on
the highway (P. 12), in traffic while going 55 nsl@er hour or moreSeeP. 10; Tr. 583-84,
659, 662. In finding that Hudson’s conduct was s@tious enough to forfeit protection of the
Act, the ALJ misplaced the burden of proséé€Section IV.B.), applied a violence or threat of
violence standardsée Section IV.C.), improperly considered whether tbiher incidents
occurred, assumed bias without any record suppae $ection IV.D.1.), placed a duty on
Conley to escape the strikers’ miscondwggeSection IV.D.5.) and imposed a police reporting
requirement contrary to law and the recasedgSection 1V.D.4.). Consolidated excepts to these
errors, which plainly dictate a reversal of the ALfindings.

In addition to what the ALJ found did occur and #rgument that such conduct taken
alone is sufficient to forfeit the protection ofetlAct if the ALJ would have credited Conley’s
testimony, Hudson’s conduct was clearly reasonattlynidating and coercive and in violation
of the Act. In discounting Conley’s testimony tAg&J applied an unsupported assumption of
bias towards Conley simply because he is a margtgarcompany.SeeSection IV.D.1. The
ALJ also stated a major reason in crediting Hudant Weaver over Conley “is the fact that
Conley did not bother to report this incident te fholice as he had been instructed.” P. 12. As
set forth in Section 1V.D.4., the record does ngiport that Conley “was instructed” or had an
obligation to call the police. To the contrary,tae record indicates, Conley followed specific
Company instructions in calling the Command Ceng&=eSection IV.D.4.

In addition to the above exceptions, the Compasg akcepts to the following aspects of
the ALJ’s decision as they apply to the Conleydeai:

* The ALJ placed an undue emphasis on the amoumhefan admitted improper action lasted

in finding that “(w)here Conley first saw Weaversignificant in determining how far and for

48



how long he was “trapped” behind Hudson, or altevedy, merely prevented from passing
Hudson and Weaver (assuming this was the case)9. Hhe pertinent issue is not the exact
distance the incident lasted, as it is clear the incident lasted for multiple miles, but whether
the conduct Hudson and Weaver undertook would redsy tend to coerce or intimidate.

* In apparently crediting Conley’s testimony that Had and Weaver did slow down while
driving in front of him, the ALJ suggested that Weaand Hudson may have slowed down due
to a change in the speed limit on the road. P.Tie ALJ did not cite any testimony supporting
this hypothesis, as none exists.

* The ALJ found that Diggs’ testimony corroborates thstimony of Hudson and Weaver that
Hudson never “cut off” Conley. P. 10The ALJ misconstrued Diggs’ testimony on Tr. 966-67
as Diggs’ testimony on Tr. 966-67 indicates thatCasiley proceeded in the left lane Hudson,
ahead of Weaver, pulled into the left lane and sthwlown such that Conley had to put his
brakes on. See also Tr. 959 (Diggs’ testimony ®aley had to apply brakes after Hudson
pulled into left lane as Conley tried to pass). fEhis no explanation as to why Hudson, ahead of
Weaver, would pull into the left lane only to sld@wn as Conley moved into the lane. The only
logical explanation is that she attempted to impdde progress, which is coercive and
intimidating regardless of one’s personal view aswhether this act technically constitutes
cutting someone off.

» The ALJ found probative value to Diggs’ testimonlyis’ concession” that Weaver and
Hudson may have been driving at the speed linft.”13. Diggs testified that he does not know
what the speed limit is (unsurprising given thathasl been to the Mattoon area twice in his
life), but that Hudson and Weaver “were travelingah slower than everyone else was traveling

prior to them pulling in front of us.” Tr. 954, 86
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* Without explanation, the ALJ credited Hudson andawse on several occasions in which
they contradicted themselves; a) Weaver testifiezl gassed Conley close to Loxa Road, while
Hudson testified that Weaver passed Conley neaithert (Tr. 613, 779), which are a half mile
apart (P. 9); b) Weaver and Hudson contradictethsledves by a full mile as to where Conley
turned off 6eeTr. 668, 780-81see alsalT-Ex. 9(b); GC-Ex. 10(c); R-Ex. 6); c) Weavericlad
she drove alongside Conley for the amount of titlrtakes to snap her fingers twice, but when
guestioned how she could have driven beside Cdoleguch a short period of time consistent
with her testimony of having made eye contact witkd pulling ahead of him all the while going
the speed limit had having three or four cars cgnhiehind her to pass, Weaver admitted that it
could not have been this short of time (Tr. 65%/-69); Hudson, meanwhile, testified that there
was no congestion or backup behind Weaver (Tr. 832-and d) while Hudson claimed on
multiple occasions that she pulled in between Weawel Conley prior to Conley turning off
(Tr. 780, 782, 833, 838), Weaver did not testifgtthludson ever pulled between them, and in
fact, her testimony indicates that Hudson was eileside Conley or just next to Weaver in the
left lane at the time Conley pulled off. Tr. 6559-61.

(3) The ALJ Erred In Applying Existing Caselaw

As noted in Section IV.A.1., decisions cited by tAeJ purportedly supporting his
conclusion that Hudson’s and Weaver’'s conduct wdssarious enough to forfeit protection of
the Act are inapposite because they analyze stnkstonduct related to tHellowing of non-
strikers. Obviously, merely following someone @i from impeding someone’s progress,
particularly where that includes cutting him offurther, all of the cases cited by the ALJ were
decided prior tdClear Pine Mouldingswhich made it clear that violence or a threaviofence

is not necessary for misconduct to forfeit protatiof the Act.

50



Under theUniversal Trussstriker misconduct standard, the ALJ erred in qulthat
Hudson’s conduct in interfering with Conley on &l highway was not sufficiently serious to
justify termination, particularly where it posedsafety risk to others.SeeMoore Bus. Forms,
Inc., 574 F.2d at 843 (in finding that striker discleangarranted where striker sped past non-
striking employee on highway, ruling that strikdmatl no right to accost, pursue, block or
otherwise interfere with any right of citizen inetluse of public highway while attempting
peaceably and lawfully to go to work'iptern’l Paper Co, 309 NLRB 31, 36 (1992) (discharge
of striker upheld where he engaged in cat and mgasge on public highway with replacement
employees)Teamsters Local 81@Pepsi-Cola Newburgh)304 NLRB 111, 117 (1991) (union
violated Act through act of picketer interferingtivdriver of company vehicle on highwagge
alsoNLRB v. Fed. Sec., Incl54 F.3d 751, 755 (7th Cir. 1998) (“(O)therwigetpcted activity
surely loses its protection when it compromisesstfety of others.”).

(4) Conclusion

The ALJ conducted a tortured analysis to ignorefélogs — that Hudson took actions in
front of Conley in slowing down and cutting him offhich harassed him. Hudson certainly was
not engaged in ambulatory picketing where she dinvieont of him, and she should not be
rewarded for having engaged in threatening, unpteteconduct on a public highway.

b. Hudson’s Blocking And Swerving Of Rankin Near Picke Line

(1) The ALJ Erred In Applying The Record And Misapplied The Striker
Misconduct Standard

As to this incident, six people testified- RankiHudson, Weaver and three neutral
witnesses- Rich, Dasenbrock and Walters, the laiee who observed the incident from the
second floor of the Rutledge building (the Gen&alinsel did not call striker Neunaber, who

Hudson and Weaver testified to being in Hudsonisdtaing the incident). Tr. 620, 786-89,
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1027-28, 1128, 1149-50, 1174-75, 1177-78; JT-E®), 7(d). Critically, the ALJ found that the
three neutral withesses were biased, with no stp@aeSection IV.D.1%

As there is no valid reason to discredit theiribeshy, Consolidated excepts to the ALJ’s
failure to apply the testimony of the three newvéihesses as follows:
* Rich- Hudson drove very slowly in front of Rankwith the brakes on, stopping and going
with an aim of driving slow to prevent Rankin fropnoceeding. Tr. 1122-24, 1134, 1165.
When Rankin attempted to get around Hudson, herideto the left and kind of got his tires
off down in the grass.” Tr. 1123-24. At the satinee, Hudson “pull[ed] to the left to keep — |
assume to keep him from going around hed”
* Dasenbrock- Hudson was stationary and waiting fankt in the grass. Tr. 1186. After
they proceeded down the road, Hudson stopped irodeway, just before Rankin decided to go
around her and swerved in front of him in an attetopstop him from passing. Tr. 1179-81,
1183, 1195see alsaJT-Ex. 7(d). Hudson’'s actions were egregious ghdar Dasenbrock to
exclaim, “what the hell is she doing” while viewirtpe incident. Tr. 1183-84. Indeed,
Dasenbrock characterized Hudson’s actions as & ‘glame” — “It's just like if somebody wants
to just tease you a little bit and they're likeagkl dare you, and | dare you to move.” Tr. 1198.
* Walters- Hudson drove “very, very slow” in front Bankin. Tr. 1028see alsolr. 1032.
As Rankin tried to get around her, she “pulled owefront of him so he couldn’t pass.” Tr.

10284

*3 The ALJ also attempted to discredit the employeethe basis that the incident did not “affect
them personally.” P. 16. If true, it is actuadlyeason to credit their objective testimony versus
the self-serving and otherwise unsupported accoahtsludson and Weaver. Further, as
previously noted, the ALJ erred in discounting tfecounts because they were not interviewed
or identified contemporaneously.

4 Consolidated excepts to the ALJ’s mischaractdcnatf Walters’ testimony by claiming that
she did not see Hudson swerve. P. 14. Waltersaliday that she did not see Hudson swerve;
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While the ALJ claimed that none of these three @gses are “particularly reliable” and
that inconsistencies exist in their testimony (B),1Inone of their testimony is materially
inconsistent, as they all testified that Hudsonangx Rankin’s progress and that she attempted
to block his path. Tr. 1028, 1032, 1122-24, 11845, 1179-1181, 1183, 1195, 1198. To the
extent that some inconsistencies exist as to ndetails, this is not surprising given the passage
of time, and indeed, as noted herein, the ALJ igdanconsistencies in Hudson’s and Weaver’s
testimony on numerous occasions. The ALJ alseddi credit their testimony on the basis that
they were not identified or interviewed contemp@ausly with the occurrence of the incident
(P. 15), even though no evidence exists that Rawkinld have known that they viewed the
incident or that their truthfulness and memoriesenmpacted.SeeSection IV.D.3.

In addition to applying unsupported findings agtitise three neutral witnesses in
disregarding their testimony, the ALJ erred in pigca duty upon Rankin to avoid the situation
by turning into a parking lot sooner (P. 13, 14, 26) and ignored the record evidencBee
Section IV.D.5. The ALJ also erred by “rel[ying] part of the fact that no police reports were
filed for their conduct, such as stop/starting iant of vehicles, which is clearly illegal’” and
applying a violence of threat of violence standa®eeSection IV.D.4..

In addition to the above exceptions, the Compasg akcepts to the following aspects of
the ALJ’s decision as they apply to the Rankindeai:

» The ALJ found that people were on the roadway dutine Rankin incident and that
Rankin’s testimony that he passed Hudson’s veloolg when there were no cars on the side of
the street supports her purported testimony thatvgas driving very slowly because of the

parked cars and people in the street rather thamatass Rankin. P. 14Hudson admitted,

she stated that she did not know if it was a swerVe. 1049. Regardless, her testimony is
materially consistent with the other Company witess
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however, there was nothing in front of her (Tr. 88, which is consistent with the testimony of
the Company witnesses that they did not see amythifront of her car and that there was no
reason for her to drive so slowly. Tr. 484, 116632-83.

« The ALJ found that “(a)ssuming Hudson’'s car moveterally there is no basis for
concluding she did so to harass Rankin” and stttatd“(i)t is just as likely that she did so to
avoid hitting cars, people or in reaction to theckrcoming towards her from the northP?. 14-
15. As previously explained, four witnesses, includhmge non-supervisory witnesses, testified
that Hudson blocked Rankin from passing on her |&te ALJ's statement that Hudson could
have been attempting to avoid hitting cars or peaplcompletely unsupported by the record,
and clearly the General Counsel did not meet itsdbn through the ALJ's unsupported
hypotheses. Moreover, the ALJ's conclusion thatldsn may have swerved to the left in
reaction to a truck coming towards her from thethois completely illogical, as the parties
agree (and the ALJ found at p. 13) that the truoknfthe north was approaching her on her left
(Tr. 466, 622, 790, 842); thus, she obviously woutd have moved to the left to avoid it.
Further, Hudson admitted that she could have putiedr to let Rankin drive by (Tr. 846-47),
which indicates there was no good reason for hesvierve in the first place.

* The ALJ erroneously mischaracterized the Rankimemt as having lasted “for a very brief
period.” P. 16. The record does not support théd'#conclusion, as Rankin testified that the
incident took five to eight minutes from the tinf&t he approached the strike line until he “got
free” and “felt safe” after passing Hudson. Tr24/3, 478. Indeed, Rich, who only observed
Rankin from the time he pulled out of the drivewayil she lost view of him, testified she saw

about 90 seconds (Tr. 1162), hardly a “very brigfigd” for someone being harassed by another
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vehicle outside of a strike line. Even under Hudsweersion, the incident was not “very brief,”
as she testified that the incident lasted a “fewutes.” Tr. 793.

* Without explanation, the ALJ failed to consider es&l issues highly probative to the
accuracy of Hudson’s and Weaver’s self-serving antg) including: a) the General Counsel's
failure to call fellow striker Neunaber; b) themrdradictory testimony in that Hudson claimed
that there was not a ditch in the vicinity of tharRin incident, while Weaver first stated that she
did not know if there was a ditch in the vicinitytimoments later testified that the ditches “were
really muddy” (Tr. 623-25, 790); and c) Hudson'slaiWeaver’s failure to provide defenses at
their investigatory meetings. Tr. 157-59, 348-#284-86; R-Ex. 12, GC-Ex. 23.

(2) The ALJ Erred In Failing To Apply Existing Caselaw

Clearly, if Hudson engaged in the conduct testifiedby the neutral withesses and
Rankin, she engaged in serious strike misconduathibrfeited protection of the Act, as such
actions would reasonably tend to coerce and intateidhe driver of the car, the three non-
supervisory employees who viewed the incident, angone else apprised of the incidé&ht.
Indeed, the Board has consistently held that ieter§ with an employee’s ability to cross the
picket line reasonably tends to coerce or intimedabeeCapital Bakers Div. of Stroehmann
Bros, 271 NLRB 578 (1984) (blocking truck’s exit frormployer’s facility sufficient to warrant
discharge for strike line misconduct, as it termlsderce or intimidategee alscAuto Workers
Local 695 (T.B. Wood’s)311 NLRB 1328, 1336 (1993) (union violated Act fmgventing car
from entering employer’s plant]eamsters Local 812804 NLRB at 115-17 (holding that “the
blocking of vehicles by picketers violates the Aatid that union violated Act through picketer

driving in front of company vehicle and braking anmanner which could have caused an

%> In fact, the ALJ noted because starting and stwpjn cars is clearly illegal (P. 14), and
Rankin did feel totally vulnerable and threaten&d. 474-75.
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accident); Teledyne Indus., Inc.295 NLRB 161, 174-75 (1989) (upholding denial of
reinstatement to striker in part due to blockingnohstriker vehicle)Carpenters, Metro Dist.
Council Of Philadelphia (Reeves, Inc381 NLRB 493, 497-98 (1986) (union violated Act
through acts of picketers blocking the ingress oipleyees);United Steelworkers of Am.
(Oregon Steel Mills, Inc.)2000 NLRB LEXIS 495, at *77 (NLRB Div. of Judgésig. 2, 2000)
(“Blocking ingress and egress coerces employeeshehéhe blocking actually prevents passage
or merely delays it.”).

c. Hudson’s And Weaver's Blocking And Trapping Of Greider As She
Crossed The Picket Line

In addition to the exceptions cited above, the Adiled to properly put the burden of
proof on the General Counsel to prove that Hudsstopping and starting in front of Greider,
and Weaver's close following of Greider (blockadingither did not occur, or was not
sufficiently serious to lose the protection of thet. In fact, the General Counsel presented no
proof that the blockade did not occur. Hudson afehver did not remember anything (Tr. 601-
02, 768), and the General Counsel did not callnglsj independent witness who was on the
picket line and may have witnessed the event, tiei presence of strikers during the incident.
R-Ex. 1 at 10:03:41. Since the General Counselipuio evidence to counter Greider's and
Rich’s testimony that Hudson was stopping and is@in front of her, and that Weaver was
following closely behind her, the General Counsgdl bt carry its burden to prove either that
the conduct did not occur, or was not serious enaadose protection of the Act.

Moreover, Consolidated excepts to the ALJ’s failtweproperly consider the inherent
improbabilities of Hudson’s and Weaver’s claim ttfay do not recall the incident (Tr. 601-02,
768), as they were both told three days afterribelént that they were involved with an incident

with Greider on December 10 at 10:05 a8®eTr. 88, 92, 155, 349-50, 818-19, 1284-86; R-EXx.
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12, GC-Ex. 23. They were also shown a video séveomths before their testimony showing
that Hudson drove very slowly and applied the brsakont of Greider, while Weaver drove
behind Greider, who was clearly identified by heethse plate, “SDG.” Tr. 601-03, 768, 1056-
57; R-Ex. 1 at 10:03:41.

In finding that the blocking did not occur, the Ahlade several tortured, unsupported
(and even contradicted) findings. And, the Compaakes the following exceptions:
* The ALJ found that “(t)here is absolutely no basisquestioning the testimony of Hudson
and Weaver that they were on their way from Ruttetigthe corporate building to picket at the
latter site” and “(t)here is absolutely no basisdoncluding that Greider’s car ended up between
Hudson and Weaver’s vehicles other than by coimtdeand the traffic control actions of the
Huffmaster guard.” P. 6.As Hudson and Weaver testified that they went park to see if
Company vehicles were present and then admittedfjeted Conley (see Tr. 609-14, 650-52,
770-79), the ALJ is wrong to presume that Hudsash \Weaver necessarily planned to go to the
corporate building to picket. Further, the ALJsanply incorrect that there is no basis for
assuming that Greider ended up between Hudson aa\/&Y coincidentally, as Greider testified
to the blockade by Weaver and Hudson (Tr. 10531879; see also R-Ex. 9(e)-{§) and
Hudson’s friend Rich testified that Hudson pulledfiont of Greider and barely moved. Tr.
1118-20%" More importantly, the relevant issue is not witair initial plans were, but what

actions they did or did not take towards Greider

% In acknowledging that Greider filled out a Huffrtersincident report, the ALJ cited to the
incorrect exhibit, GC-Ex. 12. P. 7. The correxhibit is R-EX. 9(e)-(g)see alsdGC-Ex. 16.

%" Consolidated excepts to the ALJ not giving anygheito Rich’s testimony regarding the
Greider incident on the basis that her testimonpgsnsistent on material matters and that it is
either inaccurate or incomplete, apparently relyipgn an inconsistency in Rich’s testimony as
to whether she was sure if Hudson came to a comptep in front of Greider. P. The ALJ’s
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» The ALJ found that there is no evidence that Hudbone slowly to harass or annoy Greider
and that there is no credible evidence that Hudsas stopping/starting while in front of
Greider. P. 6-7.In asserting that no credible evidence exists thatlson stopped and started
while in front of Greider, the ALJ merely cited tioe strike line video (R-Ex. 1), and the
testimony of Patrem. Patrem was not a witnes$i¢oinicident, and neither party disputes the
strike line video only captures a small portiontbé event, as the videographer did not film
further down the road where Greider testified ttta# majority of the event took place. R-Ex. 1
at 10:03:41; JT-Ex. 7; Tr. 1057, 1069-70. Greidetncontested testimony that Hudson was
stopping and starting in front of her (people sheisputably had no unpleasant interactions
with prior to the incident) were doing to her (Ti079) is clear evidence of Hudson’s stopping
and starting in front of Greider. Likewise Richéstimony that Hudson barely moved in front of
Greider, and Rich’s text message to Greider withinutes of viewing the incident, that “I just
saw what Pat Hudson did to you. | can’t believe did that,” is highly indicative of Hudson’s
misconduct. Tr. 1059, 1118--22, 1167; see alsol082 (ALJ's comment that “(i)t's pretty
clear that [Greider’s] feeling is that it was dome harass her”).

* In questioning the uncontested account of Greither,ALJ made a number of unsupported
statements including relying upon his finding tiher Huffmaster report, Greider stated that
“[Hudson] refused to move or moved very slowly.e3hd not allege that Hudson was stopping
and starting as she did at Tr. 1057.” P. 6-FThe ALJ’'s expectation and requirement that
Greider's handwritten report of the incident mirrdhe more extended live testimony she
provided is unreasonable, not required by law ahifts the burden to the Company. Moreover,

there is no meaningful difference between “stoppng starting” or “refused to move or moved

analysis is flawed, because whether Rich saw Hud&anely move” or actually stop is
irrelevant, in that both constitute harassmentsinke misconduct under the circumstances.
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very slowly,“(appearing in her report) and it isrer for the ALJ to create a semantic difference
between the two and declare it an inconsistency.

« The ALJ relied upon Dasenbrock’s testimony for supghat there was “absolutely no
misconduct by either Hudson or Weaver with regardsteider.” P. 8. Dasenbrock clearly
testified at Tr. 1184 that she did not see Greitbave or anything prior to Greider pulling
through Pilson’s driveway (the conclusion of theident). The ALJ ‘s distortion of this is
testimony to find that “nothing happened” and thslie did not see “anything unusual” is
completely and phenomenally inappropriate, or abeli®evable poor and inaccurate reading of
the testimony.

Without the support of the excepted to findings andupported comments of the ALJ,
Greider’s and Rich’s testimony is uncontested thadlson engaged in an improper blockade of
Greider and the General Counsel did not prove shah blockade did not occur, or was not
sufficiently serious to lose the protection of tAet. As with the Rankin incident, Hudson
engaged in harassment of Greider as she attengptedvie the picket line. The fact that Greider
was able to escape the incident sooner than Raskimmaterial, as Hudson’s conduct still
would reasonably tend to coerce or intimidaBeecaselaw cited in Section IV .

3. The ALJ Erred In Finding That The General Counsel Bt Its Burden In

Establishing That The Misconduct Weaver Engaged Was Not Serious
Enough To Forfeit Protection Of The Act

a. Hudson’s And Weaver's Blockading Of Conley And Digg On Public
Highway 16

*8 The ALJ erred in concluding on the basis of Coidséd’s citation on page 47 of its post-
hearing brief to Chief Branson’s testimony that thisconduct by Hudson and Weaver during
the Greider incident is “a police matter” that ttenduct should have been reported to the police
had it been serious. P. 7-8. Rather, Consolidatgthtion to Chief Branson’s testimony that
Hudson’s and Weaver’'s conduct towards Greider patign constituted criminal harassment
(Tr. 576) is probative in considering whether theaats constitute serious strike misconduct
forfeiting protection of the Act. As previously teal, nothing required Greider report the
incident to the police, and she reasonably repattedhe Command Center as instructed.
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(1) The Proper Legal Standard Was Not Applied

As stated in more detail in Section IV.A.1l., theoper standard for evaluating the
Conley/Diggs incident is whether the Company haduatawful motivation for terminating
Weaver. Since the General Counsel did not offgr gmoof of anti-union animus, Weaver’'s
termination should not be overturned.

(2) Alternatively, The ALJ Erred In Applying The Record And Misapplied The
Striker Misconduct Standard

In finding that Weaver did not engage in miscondiwtng the Conley incident, the ALJ
misplaced the burden of proo$ee Section IV.B.), applied a violence or threat of lgiace
standard gee Section IV.C.). improperly considered whether tbier incidents occurred,
assumed bias without any record suppsdeSection 1V.D.1.), placed a duty on Conley to
escape the strikers’ misconduseéSection IV.D.5.), imposed a police reporting regment
contrary to law and the recordegSection 1V.D.4.), illogically found that Weaver svangaged
in “ambulatory picketing” despite her admissionpafssing and staying in front of Conleseé
Section IV.A.1.)) and misapplied the record, inchglias to Hudson's and Weaver's
discrepancies and failure to proffer any defensenated abovesge Sections IV.D.2. and
IV.E.2(a)).

If the ALJ had not erred as noted above, Conleg&imony established that Weaver
harassed him on a public highway miles from thee®apicket site when she: a) proceeded into
the left lane beside Conley and honking; b) pasdaadey and moved into the right lane in front
of him; ¢) engaged in hand motioning after Hudsassed Conley and proceeded parallel to her;
d) immediately slowed down with Hudson after suattioning; e) continued to drive parallel
with Hudson, resulting in Conley being blocked astitied to pass Hudson; and f) continued to

play the “cat and mouse” game as Hudson cut Coofiegis he tried to pass her a second time,
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which ultimately led Conley to turn off the mainabto avoid further conflict. Tr. 864-70, 914-
15. Such conduct clearly constituted miscondufficgent to forfeit protection of the Act.

Instead, in addition to the errors enunciated apwvénding that Weaver did not engage
in misconduct, the ALJ found probative value to @gtestimony that he did not recall seeing
Weaver’s brakes lights when she pulled in fronCainley and that Weaver and Hudson may
have been driving at the speed limit. P. 13. Glaiated excepts to this finding in that both
Weaver and Hudson testified that after passing €otlhey moved a mere car’s length of
distance in front of him, hardly safe driving wheriving approximately 55 miles per hour,
which supports Diggs’ statement that had Conleybesn paying attention an accident would
have occurred. Tr. 615, 657-59, 662, 851. Asigg® “concession” regarding the speed limit,
Diggs testified that he does not know what the dpieat is (unsurprising given that he had been
to the Mattoon twice in his life), but Hudson anceaver “were traveling much slower than
everyone else was traveling prior to them pullindrbnt of us.” Tr. 954, 965’

(3) The ALJ Erred In Applying Existing Caselaw

As noted in Section IV.A.1., decisions cited by tAeJ purportedly supporting his
conclusion that Hudson’s and Weaver’'s conduct wdssarious enough to forfeit protection of
the Act are inapposite because they analyze stnksconduct related to tHellowing of non-
strikers. Under thé&Jniversal Trussstriker misconduct standard, the ALJ erred in glthat
Weaver’s conduct in interfering with Conley on &t highway was not sufficiently serious to
justify termination, particularly where it could Ve affected the safety of other&eecaselaw

cited in Section IV.E.2.(a). Moreover, the facattiHudson, rather than Weaver, cut Conley off

9 In apparently crediting Conley’s testimony thatMer did slow down while driving in front
of him, the ALJ suggested that Weaver may haveeadogown due to a change in the speed limit
on the road. P. 10. The ALJ did not cite anyin@shy supporting this hypothesis, as none
exists, and the General Counsel certainly did regtrits burden in establishing that Hudson and
Weaver did not engage in misconduct through thelldsupported hypothesis.

61



as he tried to pass them is immaterial, as itaarcthat Weaver was an active participant in the
blockade and cat and mouse gamAuburn Foundry, In¢.274 NLRB 1317, 1318 (1985)
(finding discharge of striker lawful where he act@&ad association” with others in harassing
nonstrikers on highway).

b. Hudson’s And Weaver's Blocking And Trapping Of Greider As She
Crossed The Picket Line

In addition to the exceptions cited above, as sty noted, the ALJ failed to properly
place the burden of proof on the General Counsptdwe that Hudson'’s stopping and starting in
front of Greider, and Weaver’s close following ofe@ler during the stopping and starting
(blockading) either did not occur, or was not sudfintly serious to lose the protection of the Act.
SeeSection IV.B. and IV.E.2.(c). Moreover, Consoleldtexcepts to the ALJ’s failure to
properly consider the inherent improbabilities oé&Ver’'s claim that she not recall the incident
(Tr. 601-02), as she was told three days afteirtident that Hudson and she were involved in
an incident with Greider on December 10 at 10:06. &SeeTr. 92, 155, 161, 349-50, 1284-86;
R-Ex. 12; GC-Ex. 23. Weaver also was shown a viseeeral months before her testimony
showing that Hudson drove very slowly and appliesl break in front of Greider, while Weaver
drove behind Greider who was clearly identifiednay license plate of “SDG.” Tr. 601-03; R-
Ex. 1 at 10:03:41.

Consolidated further excepts to the ALJ’s findihgttWeaver ended up behind Greider
due to the actions of the Huffmaster security guaralowing Greider to exit the parking lot. P.
6. While the ALJ's finding as to why Weaver endgudbehind Greider is irrelevant to the actual
issue of whether Weaver engaged in strike miscandoce Greider exited the parking lot by
participating in a blockade, the video, which cevenly 16 seconds of the entire incident, does

indicate that Hudson applied her breaks in frontGoéider and that Weaver was initially a
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substantial distance behind Greide8eeR-Ex. 1 at 10:03:41. Thus, there was no legitemat
reason for Weaver to have followed Greider so ¢yogmarticularly where both Hudson and
Weaver testified that that they had a pre-apprgvad to meet at a location with which they
were both familiar. Tr. 608-09, 650, 769-70, 829.

Since the General Counsel put in no evidence toteoreider’s testimony that Hudson
pulled in front and Weaver pulled in behind her dfatked her, with Weaver getting within two
feet, Tr. 1053-57, the General Counsel did notycasrburden to prove either that the conduct
did not occur, or was not serious enough to loséeption of the Act. The fact that Greider was
able to escape the incident sooner than Rankimmsaierial, as Weaver’'s conduct still would
reasonably tend to coerce or intimidate, partitulashere a lone employee was driving through
a loud and aggressive picket line. Tr. 1053-5éecase law cited in Sections IV.C and IV.D.5.

c. Hudson’s and Weaver's Blocking And Swerving Of Rank While
Leaving Picket Line

As set forth in Sections IV.C., IV.D., and IV.E.2dbove, the ALJ made numerous errors
in analyzing the Rankin incident, and it is cldaattHudson forfeited protection of the Act when
she impeded Rankin’s passage and swerved in frfomimoas he tried to leave the picket line.
Although Weaver was a passenger while Hudson dibestill clear that Weaver participated
in the harassment of Rankin, as Weaver was a pgasanthe car and did nothing to prevent
either the intentional slow driving or swervingfiont of Rankin to impede his progress. Tr.
452, 620.

As a passenger and active participant with Hudsothe morning of December 10 in all
three incidents, Weaver is subject to discipline lier misconduct and should not be able to
disclaim responsibility when it is clear that shegorted Hudson all day in her efforts to

threaten and intimidate employees merely tryingldotheir jobs. See Alaska Pulp Corp296
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NLRB 1260, 1275 (1989) (employer justified in rafgsto reinstate striker where she was an
accessory to misconduct}SM 284 NLRB at 175 (upholding discharge of strikedese of his
“active cooperation with pickets”)Auburn Foundry,274 NLRB at 1318 (1985) (finding
discharge of striker lawful where he acted “in asstion” with others in harassing nonstrikers
on highway).

4. The ALJ Erred In Applying The Record and The Caskaw To
Williamson’s Misconduct

In addition to the errors noted above, the ALJeresd the Company takes exception to,
the following aspects of the ALJ’s decision regagdWilliamson:

a. Williamson’s Striking Of Redfern’s Car Mirror As Sh e Crossed The
Picket Line

The ALJ did not properly apply the striker miscoatlustandard in analyzing
Williamson’s conduct towards Redfern (an employethe midst of crossing a picket line). The
ALJ found that “there is no evidence that Williamsgaotentionally “struck” Redfern’s mirror. P.
16. However, unde€lear Pine Mouldingsthat is not the proper question; the questiodids
Williamson engage in misconduct which would reas®dna@oerce or intimidate an employee.
Here, the inquiry is whether Williamson intentiogagngaged in conduct which resulted in him
(or his whistle) striking Redfern’s mirror with emgh force to fold the mirror in.

Two witnesses testified to the event: Williamsord dRedfern. Despite the ALJ’s
comment that no evidence exists that Williamsoantibnally struck the mirror, it is essentially
undisputed that Williamson intentionally engagedhe conduct which resulted in Redfern’s car
mirror being knocked in. Williamson admitted héeimtionally approached Redfern’s vehicle as

she pulled out of the parking lot, claiming he vehto make sure she saw his si@eeTr. 717,
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748-50; R-Ex. 5. Williamson also admitted that \mas close to cars all day. Tr. 7#3.
Williamson claimed that Redfern’s mirror “grazediet standard basketball coach’s whistle he
was wearing on his chest, causing the mirror tackno. Tr. 717-18, 730-31, 740-42.

Redfern testified that she was driving about onam miles per hour as she turned out
of the Rutledge facility (Tr. 982-83, 986), whichmore than enough time for a person to avoid
making contact with a car. As Redfern left thaliigg she heard a loud “smack,” despite having
the radio turned up “loud enough where [she] cotlda distracted by the picketers.” Tr. 987-
88. Redfern testified her mirror never folded &fdre, and after conducting a pressure test on
the mirror in preparation for the hearing, she waain that the mirror would only fold in with
application of considerable force, and not foldfiih came into contact with a whistle. Tr. 990-
92, 1013. Based on the testimony of the two wgassa finding that Williamson did not
intentionally engage in conduct which resulted im Istriking Redfern’s mirror with enough
force to fold it in would be in clear error.

The Company excepts to the ALJ’s statement that i§inot clear whether Williamson
moved closer to [Redfern’s] car, or whether Redferned more sharply than other cars.” P. 16.
That finding is contrary to the video of the evant the ALJ’s own remarks that the video does
not show any evidence of Redfern’s vehicle goingside of the driveway. SeeR-Ex. 1 at
5:08:07; Tr. 741. In addition, Williamson admittédat upon review of the strike video,
Redfern’s vehicle was squarely in the drivewaytasxited and followed the same pattern and

path as the cars before it. Tr. 737-4€e alsdR-Ex. 1 at 5:08:07; Tr. 741.

0 Further impugning his credibility, while Williamsoclaimed on direct-examination that
Redfern’s mirror “flexed in and flexed out,” on sseexamination he stated that he is not sure if
it popped back into place. Tr. 731.
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The Company also excepts to the ALJ's failure tonsmdber that Williamson's
approaching of Redfern’s vehicle was consistenh Wit actions throughout the day. As Chief
Branson testified, WilliamsomnséeR-Ex. 10(a), R-Ex. 10(b); Tr. 1111-13) “was kinfla hot
head,” and “kind of over the top” in his strikertiaties. Tr. 557. Chief Branson observed
Williamson “getting as close as he possibly coulolvehicles, and that Williamson only was
begrudgingly compliant with the Chief's request“bmck off.” Tr. 565-66:" Indeed, when
Williamson himself was asked, “someone could easly, he, Mr. Williamson was close to cars
all day? He was within one foot many times todailliamson responded that “l was at many
times, yes” (Tr. 743see alsol'r. 727-28), which is clear from the strike lineleo. See, e.g.R-
Ex. 1 at 9:14:17, 10:01:17, 10.06-27, 1044:21, 3BQ, 2:20:48, 2:56:25.

In supporting his finding that no evidence existat tWilliamson intentionally struck the
mirror, the ALJ stated that Redfern testified tWatliamson could have come into contact with
her mirror accidentally and that Redfern never &hyone that she thought Williamson struck
her mirror intentionally. P. 16.Redfern merely testified, however, that she dodsknow

whether Williamson intentionally struck the mirrofr. 1004. This is forthright and truthful

®1 The ALJ noted in his decision that he had “skegmi¢ as to Chief Branson’s identification of
Williamson. P. 5. Initially, Chief Branson’s cribdity cannot be seriously questioned, as he
talked to both parties during the strike, both ipartcounsel following the strike and was called
by both parties as a witness. Tr. 531, 534-35, 3371. Further, Williamson testified that he
wore jeans, an orange shirt and a hoodie on Deaebfiband that he was close that day to cars
on several occasions. Tr. 748e alsolr. 727-28. A man in jeans, an orange shirt ahdadie
with a small logo on the front of it (i.e. a Samaktisco 49ers logo) matching Williamson’s
description of himself as 6-2 and 245 pounds (I8)7s clearly seen on the strike line video of
December 10 crowding cars on numerous occasidR€x. 1 at 9:14:17, 10:01:17, 10:06:27,
1044:21, 11:15:30, 2:20:48, 2:56:25. The picturéhs person in R-Ex. 10(a) and R-Ex. 10(b)
depicts the same person in the orange hoodie, athshoodie with the San Francisco 49ers
logo and even shows a whistle that Williamson tiestito wearing during the day. Tr. 740-41.
This person is clearly Williamson, and the ALJim@ly wrong in his statement that this person
is not Williamson. P. 6. The General Counsel dobave called Williamson or Union
representative Beisner to dispute that this peisdiilliamson, but choose not to for the obvious
reason that they could not truthfully dispute tRaEx. 10(a) and (b) shows Williamson.
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testimony, since Redfern cannot get inside of \flison’s mind, but this fact does not mean
that the General Counsel established that Williamdal not intentionally hit the mirror.
Further, both Redfern and Williamson agree thatf@edaccused Williamson of hitting her car,
which demonstrates her steadfast belief that hentiainally hit her mirror, as it is highly
unlikely that Redfern otherwise would engage Whiigon, who by his own description is 6 foot
2 in shoes and weighs 245 pounds. Tr. 717, 719, 9807, 1015-18 Redfern’s incident
reports also state that Williamson “hit” her mirr@R-Ex. 9(r)-(v); see alsoTr. 1017), a fair
reading of which indicates she believed Williamgatentionally made contact with her mirror.

In addition to the above, the Company exceptseéddhowing ALJ findings:
* The ALJ erred in apparently crediting Williamsoo®mpletely unsupported testimony that a
police officer told him after the incident that had done nothing wrong. Tr. 717-18. The
Department Shift Commander stationed at the sipt#&in Eric Finley, testified that none of the
police officers saw the actual incident, he is aetare of any other police officer having a
conversation with Williamson about the incident ahdt he did not tell him he did nothing
wrong. Tr. 539-40, 1103, 1105-86. The General Counsel presented no contrary evidenc
(including police officer) to support Williamsonidaim. Indeed, the ALJ failed to consider that
the General Counsel did not call any supportingi@gses despite numerous picketers being in

the area (and a purported police officer that scepohis story). Tr. 987; R-Ex. 1 at 5:08:07.

°2 Indeed, the ALJ did not permit Redfern to testify her phone conversation with Jenny
Belleau, who was in the vehicle behind her, immdya after the incident. Tr. 989.
Consolidated asserts this testimony would have auep its contention that Williamson
intentionally hit the mirror.

*3 Consolidated excepts to ALJ finding no probatiaéue to Caption Finley’s testimony. P. 5-6.
As explained above, the individual Captain Finldgntified as the person to whom he spoke in
R-Ex. 10(a) and 10(b) i8villlamson. The General Counsel chose not to Calptain Finley
despite having visited the police. Tr. 539, 1105.
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* The ALJ erred in crediting Williamson’s accountguaularly in light of his conclusion that
Williamson fabricated his testimony in denying lmsolvement in the Walters incident. P. 17-
18. Williamson’s version- which he never told tGempany until the hearing (unsurprisingly,
given its absurdity) (Tr. 1243)- that Redfern’s ggsgger-side mirror hit a basic whistle hanging
on his chest, causing the mirror to pop in (Tr.-187 740-42) is too incredible to be believed.
Simply put, the resolution of the testimony is based upon credibility; rather, it is based on
what must be true (Williamson used enough forcknimck the mirror back) and what cannot be
true (a standard coach’s whistle was grazed by angeor causing the mirror to fold in).
b. The ALJ Erred In Finding That The General Counsel Met Its Burden

In Establishing That The Conduct Williamson Engagedin Was Not
Serious Enough To Forfeit Protection Of The Act

Williamson'’s Striking Of Redfern’s Car Mirror As Sh Crossed The Picket Line

The ALJ erred in applying existing caselaw. If Wdinson intentionally engaged in
conduct which resulted in him making contact witediern’s vehicle, his conduct justifies a
two-day suspension (particularly when consideredanjunction with the misconduct the ALJ
found Williamson committed towards WalterspeeSiemens328 NLRB at 1176 (upholding
discharge of striker that kicked a vehicle as ggsal through the picket linegpSM 284 NLRB
at 174-75 (in upholding discharge of strikers mgkintentional conduct with non-strikers’
vehicles, finding that “(c)onduct such as kickirglgpping, and throwing beer cans at moving
vehicles is intimidating enough in and of itsel§ forfeit protection of the Act)see alscAuto
Workers Local 695311 NLRB at 1336 (1993) (union violated Act whereketers broke vehicle
mirrors and prevented car from entering employptét); Teamsters Local 812304 NLRB at
115-117 (finding that union violated Act throught aaf picketer in bending mirrorciting
Boilermakers Local 696 (Kargard C9.J96 NLRB 645, 649 (1972)). But, even if Williaors

only crowded Redfern’s car as she exited the fgciBuch conduct was reckless and would
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reasonably tend to coerce or intimidate becauseagonably could lead to the type of incident
that occurred hereSee Calmat Cp326 NLRB 130, 135 (1998) (upholding dischargestoiker
hit by exciting vehicle where he intentionally ptalchimself in front of exiting car).

Williamson’s Obscene Gesture At Walters After She&€sed The Picket Line

The ALJ found that after Walters crossed the picke¢ Willamson engaged in
misconduct by grabbing his crotch as a hostilewgesand yelling the word “scab” at her. P. 18.
The ALJ cited Board decisions as leading “to thectwsion that for a striking employee to
forfeit the protection of the Act, an implied thtes bodily harm must accompany a vulgar or
obscene gesture.” P. 21-22. The ALJ then fouatl ‘Williamson’s gesture certainly does not
meet this standard.” P. 22. This is another exampthe ALJ inferring a legal standard that
does not exist in lieu of applying the proper stadd which is whether the misconduct
reasonably would tend to coerce or intimidate apleyee from exercising Section 7 rightSee
Universal Truss 348 NLRB at 780-81 (upholding termination of letr that made sexually
suggestive dance towards female employee). Indbebavior that may seem ‘relatively
innocuous” may nevertheless justify discharge iy reasonably tend to coerce or intimidate
employees in the exercise of their Section 7 righise GSWM284 NLRB at 174-75.

The ALJ also improperly disregard®&bmal Iron Works Corp285 NLRB 1178, 1182
(1987) andBonanza Sirloin Pjt275 NLRB 310 (1985), cases cited by Consolidatkdn the
ALJ concluded that the cases involved “threatsetdliation to employees, couched in obscene
language” and are not relevant to the inquiry. 2P. While Romaland Bonanza Sirloin Pit
concern vulgar words by an employer, the principlstill the same — subjecting employees to
gross vulgarisms, such as racial slurs or sexwsalfjgestive and inappropriate behavior, because

they are they are engaged in activities protecte8dxtion 7 of the Act-- directly inhibits them
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in the exercise of those rights and therefore fates with, restrains and coerces employees in
the exercise of their Section 7 rightSee RomalR85 NLRB at 1182)Bonanza Sirloin Pit275
NLRB at 311. Indeed, the Board has held that saoiduct is not protected by the Aclid.

Here, the General Counsel failed to carry its barth demonstrating that the Walters
misconduct would not reasonably tend to coercentamate employees in the exercise of their
Section 7 rights, and Consolidated excepts to th& welying upon a “threat of bodily harm”
legal standard that does not exist to find thatisviison’s two-day suspension violated the Act.

F. The ALJ Erred By Failing To Apply The Established Sriker Misconduct

Burden-Shifting Standard, And Instead Improperly Placed The Burden of

Proof Upon Respondent In His Analysis Of Maxwell’sMisconduct. The ALJ
Also Erred by Making Findings Not Supported By theRecord.

As to the Flood incident, the Company takes exoegtto the following:
* The ALJ found that Maxwell did not intentionallyrige Flood’s vehicle and did not threaten
and intimidate Flood. P. 4, 20. The ALJ crediMaxwell's testimony based upon his finding
that passenger Fetchak’s account did “not contradaxwell’s testimony in any material way.”
P. 4 The Company excepts to the ALJ’s finding on theid#isat Fetchak’s testimony does
materially contradict Maxwell's testimony. WhileaMwell and Fetchak agree that Maxwell was
walking back and forth in the driveway when Flogob@ached the exit and that Maxwell
intentionally refused to move out of the way (T045511-12, 515), Maxwell claimed that
Flood’s van “took off like a bat out of hell” ouf the Company’s garage going about 15 miles
per hour (Tr. 499-501), while Fetchak testifiedttRéood, the driver, was forced to stop the
vehicle and slowly inch forward a couple of inch{éalmost negligible”) and stop again on
multiple occasions until Maxwell left the front tfe van. Tr. 931, 938-39, 953. Fetchak's

testimony also materially contradicts Maxwell'siolathat Flood was the aggressor and that the
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van hit him twice. Tr. 500-0%" To the contrary, Fetchak testified that Maxwatentionally
placed a part of his arm on the vehicle’s fronaumeffort to impede their progress from turning
out of the driveway while they inched forward (c@ny to the ALJ's conclusion that Maxwell
placed his arm on the hood to regain his balan€e)932-34, 952-53.

 The ALJ did not find any reason to dispute the egyaof Fetchak, a non-interested, non-
management, subpoenaed witness employed in arsitter P. 3-4; Tr. 926-27. His testimony
must be credited: “As we slowly tried to inch fomdaa couple of inches at a time, [Maxwell]
would not leave the front of the van. He would kvfabm one side of the van to the other, pretty
much staying between the headlights.” Tr. 932.e AbJ should have found that as Fetchak
testified: a) Flood did not hit Maxwell with the wabut rather Maxwell intentionally made
contact with his arm; b) Maxwell impeded the vaoregress from leaving for more than a “very
brief period of time” by walking in front of the @& between the van’s headlights while strikers
yelled at Flood and blocked his view as he incloed/drd in order to safely exit the facility onto
a public road; and c) Maxwell then yelled “Fuck Ydcab” at Flood while standing near the
driver's side window. Tr. 929-34, 938, 952-53.déed, Flood and Fetchak were so upset that
after escaping the picketers, Flood pulled offriti@d about half a mile down so that they could
calm down and collect their thoughts. Tr. 934.

« The Company also excepts to the ALJ's finding thdaxwell did not impede Flood’'s

progress more so than the other five picketers.4.PThe ALJ cited no evidence supporting this

> The Company also excepts to the ALJ crediting Melks testimony, not only because it
contradicts credited witness Fetchak, but also umxat defies logic (P. 4) in that: Maxwell
testified that despite being hit twice, he (othear a bruise) sustained no injuries, did not ga to
doctor, did not file a police report or even briag to Flood or Fetchak that he was hit at the
time. Tr. 499-501, 504-05, 511-12, 514, 519-5kdeed, Maxwell testified that he continued to
picket until 5:30 to 6:00 p.m. that day (Tr. 51A3rdly the behavior of a person who had been
hit not once, but twice, by a vehicle.
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finding, and as Fetchak testified, while there wanmeumber of people to Flood’s left yelling at
him, only one particular striker, i.e. Maxwell, iegbed his progress, and once he left the front of
the van, Flood was able to make his turn. Tr. 929-Moreover, Flood’s written accounts
indicate that one striker- Maxwell- impeded hisgness. R-Ex. 9(n)-(p), R-Ex. 11.

Under the burden-shifting framework, if any doukises between two witnesses the ALJ
finds credible (Maxwell and Fetchak), the doubt triaes resolved against the General Counsel,
who has the burden of proof. Additionally, the AdJed in not applying an adverse influence
against the General Counsel for failing to presen@ witness Union officer Evans, which is
particularly egregious given his involvement in theident both as a witness and a participant
(Tr. 74, 82; R-Ex. 8, 11, 12, GC-Ex. 23)e€é Douglas Aircraft Cp.308 NLRB 1217, 1217
(1992) (failure to call a witness “who may reasdpdie assumed to be favorably disposed to the
party, [supports] an adverse inference...regardingfaatual question on which the witness is
likely to have knowledge”§§ and in failing to consider the General Counseditufe to call one
of the approximately six strikers picketing with keell at the time, including one striker,
Adkins, who Maxwell claimed also was hit. Tr. 496; 499-500, 502-03, 511, 515-17.

1. The ALJ Erred In Finding That The General Counsel Bt Its Burden In

Establishing That The Conduct Maxwell Engaged Is N8erious Enough
To Forfeit Protection Of The Act

While the ALJ erred by applying a violence or thre&violence standard to all of the
misconduct at issue in this case, Maxwell's adi@gainst Flood and Fetchak did threaten
violence by intentionally making contact with Flé®dvan (which happened based upon
Fetchak’s reliable account confirmed by Flood'stien accounts), impeding the van’s progress

(found to have happened by the ALJ) and yellingckMou, Scab” to Flood while standing near

%> As previously noted, no competent evidence suppitie General Counsel's assertion that
Flood was a supervisor or agent of Consolidatedimithe meaning the Act.
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his door (the ALJ found that Maxwell yelled “Fuclo” at Flood). Maxwell clearly engaged in
unprotected misconduct which is more than sufficien justify a two-day suspensionSee
Siemens328 NLRB at 1176 (upholding discharge of strikeat kicked a vehicle as it passed
through the picket line); &mat 326 NLRB at 135 (upholding discharge of striketr ty
exciting vehicle that “placed himself in front dfet exiting vehicle by, after all the other pickets
had stopped, continuing to walk purposefully innfrof it, slowly, in order to cause it to slow
down or stop” and subsequently approaching anéténengly driver)GSM 284 NLRB at 174-
75 (in upholding discharge of strikers making ink@mal conduct with non-strikers’ vehicles,
finding that “(c)onduct such as kicking, slappimaqd throwing beer cans at moving vehicles is
intimidating enough in and of itself’ to forfeit gection of the Act)see also Auto Workers
Local 695 311 NLRB at 1336 (1993) (union violated Act byepenting car from entering
employer’s plant);Teamsters Local 812304 NLRB at 115-17 (1991) (in finding that union
violated Act through actions of picketers in blaukivehicles, stating that “the blocking of
vehicles by picketers violates the Act'Garpenters, Metro Dist. Council Of Philadelphia
(Reeves, Inc,)281 NLRB 493, 497-98 (1986) (union violated Abrdugh acts of picketers
blocking the ingress of employee€apital Bakers Div. of Stroehmann Bro271 NLRB at 578
(discharge of employees lawful where aggressivéampmade with Company vehicl®).

G. The ALJ Failed To Consider The Surrounding Circumstinces In

Considering Whether The Disciplined Employees’ Misonduct Was
Sufficiently Serious To Forfeit Protection Of The Act

In determining whether specific misconduct is sasienough to warrant discharge, “it is

appropriate to consider all of the circumstanceswvmch the alleged misconduct occurs.”

*% |n Stroehmann Bros.as with Maxwell's conduct, the Board upheld ttischarge of a
striker that, among other things, stood in frontacfompany truck, forcing it to stop, remained
against the hood as the vehicle moved forward hed proceeded to the driver’s side to harass
the driver. 271 NLRB at 578ge also Calma326 NLRB at 135
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Universal Truss,348 NLRB at 735. Here, the ALJ erred in failingg ¢onsider all of the
circumstances in which the alleged misconduct gedjras the chaotic strike lines heightened
the coercive and threatening impact of Hudson’saviée's and Williamson’s misconduth.

As testified to by Chief Branson (called as a wsby the General Counsel), at the time
he arrived to the Rutledge strike line on Mondagc@&mber 10, there was what he “would
consider chaos in the street” due to the road’'ggestion. Tr. 540. Moreover, strikers “were
getting as close to the cars as they possibly.cansometimes they were almost touching it” and
the noise was “deafening.” Tr. 550. The cond#iomere such that the Chief Branson was
(justifiably) concerned about the public safety apnned to use barricades the following day
to keep the strikers out of the road . Tr. 548),%53® Indeed, the police department “could
have made some arrests that morning.” Tr. 575.

From the beginning of the day, Hudson was cledrenintention that she was going to
obstruct traffic coming into and out of the Rutledgcility, and despite being hit accidentally by
a security guard and the general instructions steived from the police and the specific
instructions she received from the Union, she cmatdl to intentionally obstruct traffic and put
herself in the way of oncoming vehicleSeeR-Ex. 1 at 9:09:25 (hit by security guard), 10:18:2
(where the Police Chief had to move her back), @B3 GC-Ex. 6 (Union instructions); Tr.

541-42, 766-67, 802-03, 806, 810-11, 821-22, 8&milarly, as testified by Chief Branson,

" Consolidated excepts to the ALJ’s failure to cdesiand allow testimony as to effect of the
strikers’ misconduct, as it is clear that the miwhact did have a negative impact on some
employees. Tr. 472, 543-44, 993-94.

°8 Union representative Beisner admitted upon thikess were in and obstructed the driveway
at the Rutledge facility. Tr. 144, 149; R-Ex. 19425:05, 9:57:52. The strike line video (R-Ex.

1) indicates that the ALJ erred in finding that thieketers complied with Chief Branson’s

instructions not to congregate in the roadway. PMBreover, the ALJ misconstrued Chief

Branson’s testimony, as he indicated that afterspyeke to the picketers, they continued to
restrict traffic after he spoke with Company mamaget inside. Tr. 541see alsolr. 548.
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Williamson acted like a “hot head” and “over thg’ton his striker activities and that he was
“getting as close as he possibly could to vehitleSeeTr. 565-66, 577, R-Ex. 10(a) R-Ex.
10(b); Tr. 1111-13). Indeed, Willlamson admittéait he was very close to vehicles “at many
time” and that he had no voice by the time Redfefinthe facility at about 5 pmSeeTr. 717,
727-28, 743; R-Ex. 1 at 9:14:17, 10:01:17, 10:061044:21, 11:15:30, 2:20:48, 2:56:25. It is
clear that a 6 foot 2 inch man weighing 245 pousctsng in this manner would be threatening
and intimidating to those trying to exercise tifdrction 7 rights to work.

The deafening, chaotic strike line conditions ahd tonduct taken by the Disciplined
Employees, particularly Hudson and Williamson, whdisputably crowded cars attempting to
leave and enter during the strike, heightened deraive and threatening acts of the conduct,
and the ALJ erred in failing to consider in makimg determination. While Weaver may not
have been the “ringleader” that Hudson and Williameere, her overall conduct, including her
collaboration and cooperation with Hudson all dafien considered in light of the surrounding
circumstances, would reasonably tend to coerce @timployees in the exercise of their rights,
and the General Counsel therefore cannot showNkatver retained protection of the Act.

V. CONCLUSION

In light of the numerous legal and factual errding, ALJ’s decision should be reversed,
and the evidence indicates that complaint shouldi®missed in its entirety. To the extent the
Board finds remand necessary, the matter shoulb@esemanded to the current administrative

law judge due to his admitted bias against Compeimesses;

%9 See, e.gCMC Electrical Construction and Maintenance, @47 NLRB 273 (2006).
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